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Michigan Judicature Act of 1915 



The Michigan Judicature Act of 1915 

Peepatory Note 

On page 1293, Volume II of WMtehonse on Equity- 
Practice appeared the following footnote to the Michigan 
statutes : 

"Under Michigan Public Acts, 1913, No. 286, a commis- 
sion was appointed 'to prepare * * * biHg for the 
consolidation and revision of the general statutes of this 
state upon * * * the law relating to civil practice and 
procedure.' This commission is to report at the 1915 
session of the legislature which had not convened at the 
time of going to press, and therefore no intimation can 
be given as to the extent of the changes proposed, if any. ' ' 

These changes were subsequently made and embodied 
in the act passed April 12, known as the Judicature Act 
of 1915, but do not go into effect till January 1st, 1916. 
The new act includes a few departures from the existing 
methods of equity procedure, but the great body of the 
existing statutes are wholly unaffected. 

The changes made are not radical, but show the 
influence of the new Federal Equity Eules. For example, 
Chapter XIV, Section 4 of the new act abolishes demur- 
rers, pleas in abatement and pleas to the jurisdiction, 
substituting motions to dismiss therefor, as in the case 
of Federal Eule 29. By Chapter XIV, Section 14 of the 
act replications are abolished as in Federal Equity Rule 
31, without, however, any provision being made as in the 
latter rule, for a reply in case of a set-off in an equity 
suit for money recovery; although set-offs are allowed in 
Section 9, Chapter XV of the new act. Section 15 of 
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Chapter XV provides that supplementary pleading show- 
ing new matters arising since the original pleadings were 
filed, may be filed by either party by leave of court as in 
Federal Equity Eule 34. By Section 2 of Chapter XI of 
the new act it is provided that if any suit commenced in 
equity should have been brought on the law side, or if 
it appear that an action commenced on the law side 
should have been brought in equity, it shall be forthwith 
transferred to the other side and be there proceeded with, 
with only such alterations in the pleadings as shall be 
essential, as in Federal Equity Eule 22. This provision 
is also in force in Maine, Massachusetts and Maryland. 

The above changes are the most important affecting 
old methods of chancery pleading and practice. It may 
be noted that Chapter VIII, Section 1, which provides 
for the joinder and severance of causes of action and the 
consolidation of actions, does not abolish multifarious- 
ness proper which is the uniting in one distinct causes 
of action against several defendants in some of which 
causes one defendant is concerned, but not in others. But 
it is in line with the tendency of the courts to treat mis- 
joinder and multifariousness more as a matter that con- 
cerns the convenience and discretion of the court itseK 
in the trial of causes. 

In order that the Michigan practitioner may be pro- 
vided with an accurate copy of so much of the new act 
as affects the validity of the statutory provisions con- 
tained in Whitehouse's Equity Practice, this pamphlet 
has been issued and furnished gratis to purchasers of the 
work, containing annotations of each section of the new 
act referring to such sections of either volume of White- 
house's Equity Practice as are repealed or modified in 
effect by the provisions of the new act. 

Attention should also be directed to the fact that cer- 
tain sections of Whitehouse have been stated in the notes 
to be unchanged, where the only change is one of termi- 
nology. Thus the Judicature Act of 1915 substitutes the 
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word "plaintiff" for the term "complainarit" which was 
employed in earlier acts. So too the office and designa- 
tion of register in chancery is abolished and it is pro- 
vided that wherever the term is used in the statutes of 
the state, it shall be deemed to apply to the clerk of the 
circuit court. These mere variations in names have not 
been considered of sufficient importance to necessitate the 
reprinting of the provisions in which they are the sole 
changes. ij,jg;| 

The material modifications in Volumes I and II, as has 
been shown are very slight, the most important being the 
abolishing of demurrers, pleas and replications, and 
Volume III containing the forms is affected only to the 
extent that the form for replications in Michigan is now 
superfluous, as also the forms for demurrer. No. 402a and 
403b, and for plea, form 440. It is to be noted, however, 
that forms for motions to dismiss in lieu of demurrers 
and pleas, to wit, forms 1186 and 1187, page 2954 for 
demurrer, and forms 1188 and 1189, page 2255, in lieu of 
the plea to jurisdiction, which are for use in Federal Prac- 
tice, are entirely available and applicable for Michigan or 
any other state where motions have been substituted for 
demurrers and pleas. The effect of the new act is also 
shown conversely by giving the number of sections 
seriatim of Whitehouse's Equity Practice affected 
thereby. 

In view of the fact that so few changes of importance 
are made in the existing practice, and that the Michigan 
practitioner will need to use the existing sections in con- 
nection with the new; that old sections repealed or modi- 
fied will always be needed for use in connection with the 
decisions of the courts made when such provisions were 
in force and in view of the fact that no equity practitioner 
can consider himself equipped by the possession of a bare 
set of statutes and rules governing the practice in his own 
state, but needs in addition the entire body of the law 
governing equity pleading and practice in all jurisdic- 
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tioris for analogy and comparison, including especially 
decisions of courts in other states which have had in the 
past provisions in their statutes like those newly enacted 
in Michigan, it is believed that the value of Whitehouse 's 
Equity Practice to the Michigan practitioner when com- 
bined with this pamphlet is wholly unimpaired by the 
new act. It should further be noted that the publishers 
will, if in their judgment it seems necessary or desirable, 
issue biennial supplements embodying any changes in 
statutes or rules governing equity practice in the Federal 
courts or in any of the states having separate equity 
procedure. 



The Michigan Judicature Act of 1915 

Section 1. Title. This act shall be known and may be 
cited as ' ' The Judicature Act of 1915. " 
Sec. 2. Remedial character — Liberal construction. 

This act is hereby declared to be remedial in character, 
and as such shall be liberally construed to effectuate the 
intents and purposes thereof. 

CHAPTER I 

Of the Okganization and Powbes or the Stjpkbmb Cotjkt 

Sec. 14. Rules of practice. The justices of the supreme 
court shall have power, and it shall be their duty, by 
general rules to establish, and from time to time there- 
after to modify and amend, the practice in such court, and 
in all other courts of record, in the cases not provided for 
by any statute ; and they shall, once at least in every two 
years thereafter, if necessary, revise the said rules, with 
the view to the attainment, so far as may be practicable, 
of the following improvements in the practice : 

1. The abolishing of distinctions between law and 
equity proceedings, as far as practicable; 

2. The abolishing of all fictions and unnecessary proc- 
ess and proceedings; 

3. The simplifying and abbreviating of the pleadings 
and proceedings; 

4. The expediting of the decisions of causes ; 

5. The regulation of costs; 

6. The remedying of such abuses and imperfections 
as may be found to exist in the practice; 

7. The abolishing of all unnecessary forms and tech- 
nicalities in pleading and practice; 

8. To effectually prevent the defeat or abatement of 
any civil suit, ex contractu, for either any nonjoinder or 
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misjoinder of parties, where the same can be done con- 
sistently with justice; 

9. To provide for all necessary amendments of proc- 
ess, pleadings or other proceedings in such case ; and, 

10. To provide the manner by which a discontinuance 
may be entered against parties improperly joined in any* 
suit, and by which parties improperly omitted may be 
joined in the suit and brought in to answer thereto, if 
within the jurisdiction of the court. 

See 2 Whitehouse Eq. P., § 1896. 

Sec. 16. 

No change. See 2 Whitehouse Eq. P., § 1902. 

CHAPTER n 

Op the Obganization and Powbbs of the Cikcuit Courts 

Sec. 55. Record of proceedings — Signature by judge — 
Verifying orders and decrees. The record of the pro- 
ceedings before each of the judges shall be entered in the 
journal of the court in the usual manner, and said journals 
may for convenience, at the option of said judges, be 
kept in separate books, appropriately marked, and said 
records shall be verified by the signature of the judge 
before whom the business is transacted. Whenever the 
signature of a judge of the court shall be required to any 
bill of exceptions or decree or other evidence of proceed- 
ing, or for the approval or verification of any act, the 
signature of the judge or judges before whom the pro- 
ceedings were had shall be deemed sufficient. Orders and 
decrees entered in- the chancery record shall be verified 
by the signature thereto of the judge or judges making 
such order or decree. 

See 2 Whitehouse Eq. P., §§ 1994, 1995. 

Sec. 65. Abolition of office and title of register. The 

office and designation of register in chancery is hereby 
abolished. The county clerk of each county shall be the 
clerk of the circuit court for such county, both at law and 
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in chancery, and shall attend every term thereof, and 
shall have the care and custody of all the records, seals, 
books and papers pertaining to the oiSce of the clerk of 
such court, and filed or deposited therein, and shall pro- 
vide such books for entering the proceedings in said 
court, as the judge thereof shall direct. Whenever in any 
statute of this state, the designation "register in chan- 
cery" occurs, it shall be deemed to apply to the clerk of 
the circuit court. 

See 2 Whitehouse Eq. P., § 1990. 

Sec. 108. 

No change. See 2 Whitehouse Eq. P., § 2010. 

Sec. 109. Powers of commissioners as to injunctions. 

Each circuit court commissioner shall be authorized and 
empowered to do and perform, within the county in which 
he shall reside, all the duties formerly performed by in- 
junction masters under such restrictions and regulations 
as the supreme court may prescribe: Provided, That 
when any circuit court commissioner shall have granted 
or refused to grant any injunction, or shall have made or 
refused to make any order in reference to any -matter or 
proceeding, such injunction or order shall not be affected 
by any order or proceeding in relation thereto, made by 
any other circuit court commissioner while the commis- 
sioner making or refusing such order, or granting or 
refusing such injunction, shall be competent to act in 
the premises. And any commissioner refusing to grant 
any order or injunction, shall indorse his refusal upon 
the application for the order, or bill of complaint, as the 
case may be. 

See 2 Whitehouse Eq. P., § 2142. 

CHAPTER IV 

GrENEBAL Peovisions Concebning Couets OP Eecobd 

Sec. 15. Subsequent application after refusal of in- 
junction, ne exeat or supersedeas. If an application for 
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an order that an injunction or a writ ne exeat or super- 
sedeas be made to the circuit judge or any person author- 
ized to grant the same, and such order be refused, in 
whole or in part, or be granted conditionally or on terms, 
no subsequent application for the same purpose and in 
relation to the same matter shall be made to any other 
circuit judge or any other person authorized to grant 
the same. 

See 1 Whitehouse Eq. P., § 456, n. 30. 

Sec. 16. — Eif ect of issue — ^Punishment of applicant. If 

upon any subsequent application any order be made, it 
shall be absolutely void, and shall be revoked by the 
person making it, upon due proof of the facts; and any 
person making such subsequent application contrary to 
the foregoing provisions, shall be liable to be fined or 
imprisoned by the court, or both, in its discretion. 



CHAPTEE yi 

Op the J-ukisdiction and Powees of ti^e Ciecuit Couets 
AT Law and in Chanceey 

Sec. 2. 

No change. See 2 Whitehouse Eq. P., § 1886. 

Sec. 3. Jurisdictional amount. Such courts shall dis- 
miss every suit concerning property, excepting suits 
between co-partners, and suits for the enforcement of 
mechanics' liens, suits for the foreclosure of mechanics' 
liens, and suits for the foreclosure of mortgages, and suits 
for the foreclosure of land contracts or other liens upon 
real estate, where the matter in dispute shall not exceed 
one hundred dollars with costs to the defendant. 

See 2 Whitehouse Eq. P., § 1888. 

Sec. 4. Jurisdiction and powers in general and as to 
particular matters. The powers and jurisdiction of the 
circuit courts and circuit judges in chancery, in and for 
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their respective counties, shall be co-extensive with the 
powers and jurisdiction of the courts and judges in chan- 
cery in England as existing on March 1, 1847, with the 
exceptions, additions and limitations created and imposed 
by the constitution and laws of this state. Said circuit 
court in chancery shall also have jurisdiction and 
authority: 

1. To hear and determine all cases of encroachments 
upon the public highways, streets, and public alleys, in 
organized townships, incorporated villages and cities in 
this state; 

2. In all matters concerning nuisances and waste, 
where there is not a plain, adequate and complete remedy 
at law, and may grant injunctions to stay and prevent 
such nuisances and waste; 

3. To appoint receivers in all cases pending in chan- 
cery, when such appointment is allowed by law, as well 
in vacation and at chambers as during the sessions of the 
court; 

See 1 Whitehouse Eq. P., §481, a. 43a; 2 Whitehouse Eq. P., §§1897, 
1898. 

4. To hear and determine suits instituted by any per- 
son claiming the legal or equitable title to lands, whether 
in possession or not, against any other person not in pos- 
session, setting up a claim thereto ia opposition to the 
title claimed by the plaintiff: And, if the plaintiff shall 
establish his title to such lands, the defendant shall be 
decreed to release to the plaintiff all claims thereto; 

See 2 Whitehouse Eq. P., § 1899. 

5. A bill of discovery may be filed and the defendant 
shall be compelled to answer same where the defendant 
is charged with having given to another person a power 
of attorney to enter up a judgment, or with having con- 
fessed or suffered any judgment purporting to be for a 
sum or debt due, when in fact nothing, or only a part of 
the sum mentioned in such power of attorney or judgment 
is due, with intention to defraud the just creditors of 
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such defendant, or to place the property of the defendant 
out of the reach of his creditors, or to hold the same in 
some secret trust or confidence, or for the benefit of such 
defendant; 

See 2 Whitehouse Eq. P., § 1892. 

6. Whenever an execution against the property of 
defendant shall have been issued in a judgment at law 
and shall have been returned unsatisfied in whole or in 
part, the party suing out this execution, may file a bill 
in chancery against such defendant, and any other person, 
to compel a discoveiy of any property or things in action 
belonging to the defendant, and of any property, money 
or things in action, due to him, or held in trust for him, 
and to prevent the transfer of any such property, money 
or things in action, or the payment or delivery thereof 
to the defendant, except where such trust has been 
created by, or the fund is held in trust as proceeding from 
some person other than the defendant. The court shall 
have power to compel such discovery and to prevent such 
transfer, payment or delivery and decree satisfaction of 
the money remaining due on such judgment, out of any 
, property, money or other things in action belonging to the 
defendant, or held in trust for him, with the exception 
above stated, which shall be discovered by proceedings 
in chancery, whether the same were originally liable to 
be taken by execution in law or not : Provided, This sec- 
tion shall not apply to property exempt from execution. 

See 2 Whitehouse Eq. P., §§ 1889, 1890. 



CHAPTER VIII 

Joinder and Seveeance op Causes op Action and the 
Consolidation op Actions 

Section 1. Joinder of causes of action. The plaintiff 
may join in one action, at law or in equity, as many causes 
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of action as lie may have against the defendant, but 
legal and equitable causes of action shall not be joined; 
but when there is more than one plaintiff, the causes of 
action joined must be joint, and if there be more than 
one defendant, the liability must be one asserted against 
all of the material defendants, or sufficient grounds must 
appear for uniting the causes of action in order to pro- 
mote the convenient administration of justice, or when 
several suits shall be commenced against joint and several 
debtors, in the same court, the plaintiff may, in any stage 
of the proceedings, consolidate them into one action. If 
it appear that any such causes of action cannot be con- 
veniently disposed of together, the court may order 
separate trials, or whenever several suits shall be pend- 
ing in the same court, by the same plaintiff against the 
same defendant, for causes of action which may be joined, 
the court in which the same shall be prosecuted may, in 
its discretion, order the several suits to be consolidated 
into one action. 

For a similar provision in the Tennessee practice as to the uniting of 
distinct causes against one defendant, see 2 Whitehouse Eq. P., § 3148. 

Sec. 2. Actions by joint tenants ar tenants in common. 
When any person shall die, leaving heirs, either in the 
same or in different degrees; and where several persons 
shall be, in any other way, entitled to real estate as ten- 
ants in common, or as joint tenants, they may bring a 
joint action for the recovery thereof, or may bring several 
actions for their respective shares or interests. 



CHAPTER X 

Place foe the Commencement op Actions and Change 
OP Ventje 

Section 1. Venue of suits. Actions shall be commenced 
and tried in the proper county as follows: * * ** 
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12. Every suit in chancery shall be commenced in 
the circuit court for the county in which the property 
in dispute is situated, if the subject matter is local, and 
if it is not local, in the county where one of the parties 
in interest resides, if either is a resident of the state; 
but if the subject matter is not local, and neither party 
resides in the state, the suit may be brought in any 
county; and where it is necessary to file an information 
or bill in chancery, either to compel the specific per- 
formance of contract, cancellation of patents from the 
state, quiet title, or otherwise to affect real estate and 
when such real estate may be situated in different coun- 
ties, it shall be competent to file such information or bill 
on the equity side of the circuit court of any one of said 
counties in which a part of said real estate may be situate ; 
and such court shall have complete jurisdiction in the 
premises as fully and effectually as if the whole of such 
estate were situate in, the county in which suit may be 
commenced. And when it may be necessary to file a bill 
or information or to commence any proceedings in chan- 
cery on the part of or in behalf of the state, the same 
may, at the election of the attorney general, be com- 
menced in the circuit court for the county of Ingham on 
the equity side thereof, and said court shall have com- 
plete jurisdiction and full power and authority in the 
premises : Provided, That if the court shall deem it nec- 
essary for the convenience of parties and their witnesses, 
to order such issues to be tried in some other county, the 
same shall be tried in the county so designated: Pro- 
vided, further. That nothing in this section contained 
shall be construed to abrogate or repeal any provision 
of section seventeen of act number eighty-two of the 
public acts of eighteen seventy-three, the same being 
section seven thousand two hundred eighty-two of the 
compiled laws of eighteen hundred ninety-seven, relating 
to suits by receivers of mutual fire insurance companies 
for* assessments levied by them, nor of section eleven of 
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act two hundred fifty-five of the public acts of eighteen 
hundred ninety-nine, relating to the prevention of trusts, 
etc. 

See 1 Whitehouse Eq. P., §§ 157, 158, n. 3, 6, 8, 10; 2 Whitelxouse Eq. 
P., §§ 1887, 1966, 2033. 

Transfer of Oatjsbs 

Sec. 3. Transfer of cause where judge disqualified. 
Whenever any civil suit or proceeding shall be pending 
in any circuit court in this state, either on the law or 
equity side of said court, in which the judge of said court 
shall be interested as a party, or as a member of any cor- 
poration which is a party to said suit, or has heretofore 
been consulted or employed as counsel in the subject mat- 
ter to be litigated in said suit, or in which for any other 
reason he would be excluded from sitting as judge at the 
trial thereof the same may be transferred to some other 
circuit court in the manner hereinafter provided, or the 
judge of the circuit court in which such suit is pending 
may call in any other judge not disqualified to sit in such 
cause. 

See 2 Whitehouse Eq. P., § 2001. 

Sec. 4. Application for transfer — Stipulation of par- 
ties. Any party desiring to transfer any such suit or 
proceeding as hereinbefore mentioned, may apply to the 
judge of any adjoining circuit, who is not within the dis- 
qualifications mentioned in the preceding section, for an 
order to transfer such suit; such applicsftion shall be in 
writing and shall set forth specifically the grounds for 
such transfer. The parties to any such suit may, by stip- 
ulation in writing, consent to the transfer of such suit 
or proceeding without any application to the judge, in 
which case the stipulation shall have the same effect as 
an order duly made for such transfer. 

See 2 Whitehouse Eq. P., § 2002. 

Whitehouse Supp. — 2 
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Sec. 5. 

No change. See 2 Whitehouse Eq. P., § 2003. 

Sec. 6. Proceeding on application for transfer — Wit- 
nesses — Hearing — Order. On the day appointed for sucli 
hearing or on some other day to which said hearing may 
be adjourned, when it shall appear that the notice of such 
hearing has been duly given, the judge shall proceed to 
hear and determine the application for such transfer, 
and for this purpose may issue subpoenas for witnesses, 
and require their attendance as in other cases, and he 
shall hear the proofs and allegations of the parties touch- 
ing the application before him, and if he shall be satisfied 
that the judge of the circuit court where such suit is pend- 
ing is disqualified to sit in said cause within the intent 
and meaning of section three of this chapter, he shall 
grant an order for the transfer of said cause or pro- 
ceeding to the circuit court of some other county, which 
county shall be specified in said order. 

See 2 Whitehouse Eq. P., § 2004. 

Sec. 7. Agreement of parties as to court — Failure to 
agree on court. In case the parties to said suit or pro- 
ceeding shall by stipulation in writing or otherwise agree 
upon the circuit court of the county to which said cause 
shall be transferred, said circuit judge shall make an 
order of transfer in accordance therewith ; but if no such 
agreement be reached said judge shall hear such proofs 
as may be offered by the parties, and such suit or pro- 
ceeding shall be transferred to the circuit court of the 
county in which the same can be tried with the most con- 
venience, expedition and economy to the parties in- 
terested, and in which the circuit judge shall not be dis- 
qualified to sit within the provisions of section three of 
this chapter. 

See 2 Whitehouse Eq. P., § 2005. 

Sec. 8. 

No change. See 2 Whitehouse Eq. P., § 2006. 
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Sec. 9. 

No change. See 2 Whitehouse Eq. P., § 2007. 

Sec, 10. 

No change. See 2 Whitehouse Eq. P., § 2008. 



CHAPTER XI 

Forms of Actions 

Sec. 2. Change from law to equity aJid from equity to 
law. If at any time it appear that a suit commenced in 
equity should have been brought as an action on the law 
side of the court, or if it appear that an action commenced 
on the law side of the court should have been brought in 
equity, it shall be forthwith transferred to the proper 
side, and be there proceeded with, with only such altera- 
tion in the pleadings as shall be_ essential. 

See 1 Whitehouse Eq. P., § 317, n. 37. 

CHAPTEE XII 

Parties to Actions 

Section 1. Designation of parties. In civil actions, 
both at law and in equity, the party bringing the action 
shall be described as plaintiff, and the party against whom 
the action is brought shall be described as defendant. 

See 2 Whitehouse Eq. P., § 2136 (b). 

Sec. 10. Joinder of parties. In all equitable actions, all 
persons having an interest in the subject of the action 
and in obtaining the relief demanded, may join as plain- 
tiffs, and any person may be made a defendant who has 
or claims an interest adverse to the plaintiff. Any per- 
son may at any time be made a party if his presence is 
necessary or proper to a complete determination of the 
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cause. Persons having a united interest must be joined 
on the same side as plaintiffs or defendants, but when any 
one refuses to join, he may for such reason be made a 
defendant. 

Sec. 11. Intervening. In an action either at law, or in 
equity, anyone claiming an interest in the litigation may, 
at any time, be permitted to assert his right by interven- 
tion, but the intervention shall be in subordination to, 
and in recognition of, the propriety of the main proceed- 
ing. 

Sec. 12. Suits against unincorporated associations, 
clubs and societies. Whenever any unincorporated volun- 
tary association, club or society, shall be formed in this 
state, composed of five members or more, having some 
distinguishing name, actions at law or in chancery may 
be brought by or against such association, club or society 
by the name by which it is known: Provided, That this 
section shall not take away the right of the litigant to 
proceed against all the members of such association, club 
or society, if such litigant shall so elect to proceed. 

See 1 Whitehouse 'Eq. P., § 59 ; 2 Whitehouse Eq. P., § 2027. 

Sec. 13. Effect of nonjoindier or misjoinder — Adding or 
dropping parties. No action at law or in equity shall be 
defeated by the nonjoinder or misjoinder of parties. New 
parties may be added and parties misjoined may be 
dropped, by order of the court, at any stage of the cause, 
as the ends of justice may require. 

As TO Suits in Chanceey Against Unknown Defend- 
ants, ETC. 

Sec. 20. Defendants, who may be made, in chancery 
matters — Real estate, when subject matter is. In all suits 
and proceedings in chancery, if there be any person inter- 
ested in the same or in the subject matter involved 
therein, or whose name appears in the records of any 
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public office as having at any time claimed any right, 
title, interest or estate in the subject matter of the suit 
or any portion thereof or any lien or charge thereon with- 
out having conveyed or released the same, or who might 
at any time under the provisions or legal effect of any 
instrument of record claim or be entitled to claim any 
benefits thereunder, and it is not known whether such 
person is living or dead, or where he may reside if living, 
or whether the title, interest, claim, lien or possible right 
has been by him assigned to any person or persons, or if 
dead whether he has personal representatives or heirs liv- 
iig or where they or some of them may reside, or whether 
such title, interest, claim, lien or possible right has been 
disposed of by will, it shall be lawful to make such person 
and every one claiming under him defendants in such 
suit or proceeding by naming such person and adding 
the words ' ' or his unknown heirs, devisees, legatees and 
assigns, ' ' which shall include and be construed to include 
all persons claiming in any manner under the person 
named as originally interested in such subject matter. 
If the subject matter be real estate such addition shall 
include and be construed to include all persons who might 
claim under the person named any dower or homestead 
right, whether the same shall be vested or inchoate at the 
time of beginning such suit or proceeding. In all suits 
and proceedings in chancery, if there be persons in- 
terested in the same, as heirs of some person or persons 
deceased, whose names are unknown, it shall be lawful 
to make such unknown heirs parties defendant to such 
suit or proceeding by the name and description of 
unknown heirs of such deceased person. 

See 1 Whitehonse Eq. p., § 58 ; 2 Whitehouse Eq. P., § 2024. 

Sec. 21. 

No change. See 2 Whitehouse Eq. P., § 2025. 

Sec. 22. Defendant in action to quiet title — Limitation 
— Claimants under deceased persons. Whenever suit is 
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brought under the provisions of sections twenty to 
twenty-seven inclusive of this chapter to quiet the title to 
real estate, no one whose actual or possible title, claim 
or lien is sought to be removed or construed, and whose 
name appears of record in some public office in connec- 
tion therewith, may be made defendant in accordance 
with the preceding sections, except under his proper 
name or the name appearing in such record, nor shall his 
unknown heirs, devisees, legatees and assigns be included 
as defendants therein, unless fifteen years have elapsed 
since the recording of such title, claim or lien. When 
any one against whom proceedings under sections twenty 
to twenty-seven inclusive of this chapter might otherwise 
be brought is known to be dead, and some of the persons 
who might claim under him and their places of residence 
are known, such of them as are known shall be named as 
defendants and brought before the court in the manner 
provided by law, and all others who might claim under 
such deceased person may be included as unknown de- 
fendants. 

See 2 Whitehouse Eq. P., § 2026. See also § 2021. 

Sec. 23. 

No change. See 2 Whitehouse Eq. P., § 2027. 

Sec. 24. Bill of complaint to be sworn to — ^Order for 
appearance — Description of lands. Whenever defendants 
are named in any suit or proceeding as the unknown 
heirs, devisees, legatees and assigns of any person, or are 
included in any class of unnamed persons, the bill of com- 
plaint or petition shall be sworn to by the moving party, 
his agent or attorney, and shall state that the affiant does 
not know and has been unable after diligent search and 
inquiry to ascertain the names of the persons who are 
included as defendants therein without being named. 
Upon the filing of such pleading an order shall be entered 
by the circuit judge of the county in which such proceed- 
ing is pending or by a circuit court commissioner of such 
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county, for the appearance of every defendant in such 
suit or proceeding who cannot, by reason of being un- 
named or otherwise, be personally served with process 
within three months from its date. If the suit is concern- 
ing lands every publication of such order shall be fol- 
lowed by a description of such lands as described in the 
bill of complaint, and a statement that the suit involves 
the title to such lands or is brought to quiet the title 
thereto. 

See 1 Whitehouse Eq. P., § 58; 2 Whitehouse Eq. P., § 2028. See also 
§ 2021. 

Sec. 25. 

No change. See 2 Whitehouse Eq. P., § 2029. 

Sec. 26. 

No change. See 2 Whitehouse Eq. P., § 2030. 

Sec. 27. 

No change. See 2 Whitehouse Eq. P., § 2031. 

Stjevival of Actions 

Sec. 33. When suit to abate as to party dying-. In all 

actions at law or in equity, where the cause of action 
does not survive, if one or more of the plaintiffs or 
defendants shall die, the suit shall abate only as to the 
person or persons so dying, and the surviving parties 
may proceed without reviving the suit. 

Se^ 1 Whitehouse Eq. P., § 131 ; 2 Whitehouse Eq. P., § 1921. 

Sec. 34. When death not to abate suit. Where the 
cause of action at law or in equity survives, if a sole 
plaintiff or defendant dies, the action shall not abate, 
but upon a proper suggestion of the death of such party 
upon the record the executor or administrator of such 
deceased plaintiff or defendant, shall be admitted to 
prosecute or defend said action. 

See 1 Whitehouse Eq. P., § 131; 2 Whitehouse Eq. P., § 1920. 

Sec. 35. When suit not abated on death of one of several 
parties. When there are several plaintiffs or defendants 



20 MICHIG-AN JUDICATUBE ACT OF 1915 

in any action, the cause of which survives, and any of 
them shall die before final judgment or decree, the 
executor or administrator of such deceased plaintiff or 
defendant, shall be admitted to prosecute or defend, to- 
gether with the surviving plaintiff, or defendant, as the 
case may be. 

See 2 Whitehouse Eq. P., § 1920. 

Sec. 36. When representative of deceased party may 
sue or defend. If all the plaintiffs or all the defendants 
shall die before final judgment or decree, such action shall 
be prosecuted or defended jointly by the executors, or 
administrators of such deceased plaintiffs or defendants. 

See 1 Whitehouse Eq. P., § 131 ; 2 Whitehouse Bq. P., § 1928. 

Sec. 37. When appearance of representative ordered 
entered. If the executor or administrator does not volun- 
tarily appear on or before the first day of the next term, 
after the death of such party, the opposite party to said 
suit, or any co-plaintiff or co-defendant of said deceased 
party may have an order of course that the executor or 
administrator appear and take upon himself the prosecu- 
tion or defense of the suit within thirty days after service 
of notice of such order. 

Sea 1 Whitehouse Eq. P., §131; 2 Whitehouse Eq. P., §§1924, 1930, 
1934. 

Sec. 38. — Service of order. A copy of such order shall 
be served on the representative or other person or persons 
interested, as aforesaid, against whom the revivor is 
ordered if residents of the state; but if not residents of 
this state, then an order of publication of notice may be 
had from the proper court or officer, to revive in the same 
manner, and be published with the same effect, as is now 
provided in relation to absent, concealed or non-resident 
defendants in original bills; in the case of personal serv- 
ice of such order, the person so served shall be allowed 
thirty days after such service, to appear, answer,, or dis- 
claim. 

See 1 Whitehouse Bq. P., § 131; 2 Whitehouse Eq. P., § 1923. 
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Sec. 39. 

No change. See 2 Whitehouse Bq. P., § 1924. 

Sec. 40. — Entry of default against representative. If 

the executor or administrator shall not appear within the 
time limited by such order, his default shall be entered, 
and such judgment or decree shall be rendered against 
him in his representative capacity, as may be proper in 
the case. 

See 1 Whitehouse Eq. P., § 131; 2 Whitehouse Eq. P., §§ 1924, 1927. 

Sec. 46. — In proceedings for partition. The same pro- 
ceedings as are prescribed in the preceding sections, in 
relation to real and mixed actions, shall be had in all 
petitions and actions for partition of lands, in case of the 
death of any of the parties, except as is provided in the 
two following sections. 

Sec. 47. — Suit by survivor in proceeding for partition. 
If upon the death of either of several plaintiffs in a suit 
for partition, the interest of the deceased party shall 
pass to the surviving plaintiffs, or to any person who shall 
be admitted to join them in the suit, it shall be prosecuted 
accordingly, in the manner before provided respecting 
real actions, but if the interest of the deceased party shall 
pass to any person who is not so admitted as a plaintiff, 
such person may, by order of the court, be made a defend- 
ant, and the same proceedings may be had against him, 
as would have been necessary to make him an original 
defendant. 

Sec. 48. — Rights of surviving defendants in partition 
proceeding. If upon the death of either of several defend- 
ants, the interest of the deceased party shall pass to the 
surviving defendants, the suit may proceed against them 
without any new process, but if the interest of the de- 
ceased party shall pass to any other person, such person 
may be made a defendant, by order of the court, in the 
manner prescribed in the preceding section. 



22 MICHIGAN JUDICATURE ACT OF 1915 

Sec. 49. Appointment of administrator on petition of 
opposite party. In all cases where the opposite party, or 
a co-plaintiff or co-defendant of the deceased party is 
entitled to have the executor or administrator of the 
deceased party brought into the action as a party thereto, 
if an executor or administrator is not otherwise ap- 
pointed, such party may petition for the appointment of 
an administrator in like manner as creditors are entitled 
to do. 

Sec. 50. Amendment of bill on petition of personal rep- 
resentative. When the plaintiff in any cause at law or 
in equity shall die, and the cause of action as stated in 
the pleadings shall not survive, his representatives may, 
by filing an affidavit showing such death, and showing 
that the pleadings on file do not correctly set forth plain- 
tiff's real cause of action, on motion in open court, ac- 
companied by an amended declaration or bill of com- 
plaint, showing a cause of. action which did survive, be 
made plaintiffs in the suit, and the same shall stand re- 
vived as in other cases. 

Sec. 51. Revival of suit on motion of surviving defend- 
ant. If a defendant shall die, and the cause of action as 
stated in the pleadings shall not survive, and the plain- 
tiff shall neglect or refuse to procure an order for the 
revival of the suit, upon a like showing as required in 
the preceding section, the court may order the suit to 
stand revived, upon motion of a surviving defendant, 
against the representatives of the deceased defendant. 

See 2 Whitehouse Eq. P., § 1933. 



CHAPTER Xni 

Commencement of Suits and Seevtoe of Process 

Sec. 2. Process — Signing and sealing. The style of all 
process from courts of record at law and in chancery in 
this state shall be "In the name of the people of the state 
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of Michigan," and such process shall be tested in the 
name of the chief justice, or presiding justice or judge, 
or one of the judges of the court from which the same 
shall issue, be sealed with the seal of the court, and signed 
by the clerk thereof, and, before the delivery thereof to 
any officer to be executed, shall be subscribed or indorsed 
with the name of the attorney for the plaintiff and the 
officer by whom the same shall be issued : Provided, That 
in case of vacancy in the office of chief justice, or presid- 
ing justice, or judge of the court from which such 
process issues, the same may be tested in the name of 
the chief justice, or one of the associate justices of the 
supreme court of the state of Michigan. 

See 2 Whitehouse Eq. P., §§ 1903, 1904. See also § 2125. 

Action — ^How Commenced 

Sec. 5. Comimeiicement of suit — Process. Suits in 
chancery shall be commenced by filing bills of complaint 
in accordance with the rules of court, and upon the filing 
of such bill the plaintiff shall be entitled to a chancery 
summons and other process when ordered by competent 
authority. The designation "chancery subpoena" so 
far as it applies to process for appearance other than as 
witnesses, is hereby abolished. 

See 2 Whitehouse Eq. P., §§ 2122, 2125. 

Sec. 6, — Service of copy of bill. In all chancery cases, 
and in suits at law when commenced by original writ, 
plaintiff may cause to be served with the process, a true 
copy of the bill of complaint or declaration in said cause, 
and the defendant therein shall be required to plead or. 
answer within fifteen days after such service. If the 
plaintiff shall not serve a copy of his bill of complaint or 
declaration with the process, the defendant shall appear 
within fifteen days after service of process, after which, 
copy of the bill of complaint or declaration shall be 
served upon defendant, or his attorney, within fifteen 
days: Provided, That where service of process against 



24 MICHIGAN JUDICATURE ACT OF 1915 

corporations is made upon the commissioner of insurance 
or secretary of state, the defendant shall not be required 
to plead or answer thereto until thirty days after the mail- 
ing of the copy of such process to such defendant by said 
commissioner of insurance or secretary of state. 

See 1 Whitehouse Eq. P., § 163; 2 Whitehouse Bq. P., §§ 2125, 2126. 

Of Capias ad Respondendum 

Sec. 21. Manner of service. Writs of summons at law 
and in chancery, shall be served by showing the original 
writ to the defendant, and delivering to him a copy there- 
of; and on the return of the writ personally served, the 
defendant shall be considered in court, and may be pro- 
ceeded against accordingly. 

See 1 Whitehouse Eq. P., § 164; 2 Whitehouse Eq. P., § 2125. See also 
§ 2011. 

Who May Sekve Process 

Sec. 22. By whom service made. All civil process at 
law, or in equity, issued from any court of record, except 
process requiring the arrest of any person, or the seizure 
of property, may be served by any person of suitable age 
and discretion, and proof of service shall be made by the 
afiidavit of the person making such service, except when 
such service is made by an officer of the court authorized 
to serve process, when his certificate of service shall be 
sufficient proof thereof. 

See 2 Whitehouse Eq. P., § 1903. 

Sec. 23. Appointment of person to serve process. The 

judge of any circuit court of this state may in any suit 
or proceeding at law or in chancery commenced or 
pending therein, on the application of any party thereto 
by petition signed by such party or by his attorney or 
agent, duly verified, showing the facts, appoint some dis- 
interested person to serve any process or other papers. 
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original or final, or to do any act therein wMch the sheriff 
by law might do in said cause, in cases where the sheriff 
and coroners of the county are parties, or interested, or 
incapacitated to act; such appointment shall be made in 
writing under the hand of the judge, and filed in the 
cause; and the person so appointed shall have the same 
power conferred upon him, and proceed in the same 
manner prescribed for the sheriff in the performance of 
like duties; the fees payable to such person shall be the 
same as those payable to sheriffs by virtue of the pro- 
visions of law in that behalf for like services. Such judge 
may, in his discretion, require the person so appointed, 
before acting under said appointment, to give a bond to 
the people of this state in such penal sum, and with such 
surety or sureties as such judge may approve, conditioned 
for the faithful performance and execution by such person 
of his duties in such case, without fraud, deceit or oppres- 
sion, and for the payment of all moneys that may come 
into his hands by virtue of such appointment. 

See 2 WHtehouse Eq. P., § 1903. 

Sec. 24. — Powers and duties. The person so desig- 
nated and receiving such process or other papers, original 
or final, shall, in respect to the same, be deemed a coroner 
of the county, and shall be liable in all respects to all the 
provisions of law respecting sheriffs, so far as the same 
may be applicable. 

See 2 WMteh6use Eq. P., § 1903. 

Sec. 25. Hours and days in which service may be made. 
Except as otherwise provided by law, no person shall 
serve or execute any civil process, from midnight preced- 
ing, to midnight following the first day of the week, nor 
shall any process be served on any elector entitled to vote 
at any election during the day on which said election is 
held. 

Sec. 26. Service on Sunday or holiday. Upon sufficient 
cause being shown by affidavit, to the satisfaction of a 
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judge of any circuit, such judge may make any restrain- 
ing order, or authorize the issuance of any writ on Sun- 
day, or any legal holiday, or election day, and may 
authorize the service or execution thereof on any such 
day. 

Wheee Pkocess May Be Sebved 

Sec. 27. Place of service. All civil process issued from 
any court of record may be served anywhere within the 
state where the party upon whom service is to be made 
may be fojmd, in the following cases: 

1. When the process is issued out of a court in chan- 
cery; 

2. When the process is issued out of a court at law, 
when the suit is brought in the county where the defend- 
ant, or one of the defendants if there be more than one, 
resides ; 

3. In ejectment cases and in all other cases where 
suit is required by law to be brought in the county where 
the subject matter of the suit is located or where the fact 
happened out of which the cause of action arose; 

4. In any suit brought upon any bond required by 
law to be filed in any probate court. 

When a personal transitory action at law is commenced 
in the county where the plaintiff resides, against a de- 
fendant or defendants residing without the county, serv- 
ice of process must be had in the county where the suit 
is commenced. If such service is had upon one defend- 
ant within such county, the remainder of the defendants 
may be served anywhere in the state: Provided, That 
nothing in this section contained shall be construed to 
abrogate or repeal any provisions of section seventeen 
of act number eighty-two of the public acts of eighteen 
hundred seventy-three, the same being section seven thou- 
sand two hundred eighty-two of the compiled laws of 
eighteen hundred ninety-seven, relating to suits by 
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receivers of mutual fire insurance companies for assess- 
ments levied by them. 

Sec. 28. Service on waters of lakes. Civil process issued 
from any of the courts of this state, when the same may 
be served by law anywhere in the state, may be 
served upon any of the waters of the great lakes lying 
within the state. Any civil process which is required by 
law to be served within the boundaries of any county 
within this state, may also be served upon any of the 
waters of such lakes, lying adjoining the county from 
which such process issued, and within the territory in- 
cluded by an extension of the boundary lines of such 
county, to the boundary line of the state: Provided, 
That in any county where the boundary lines thereof by 
reason of irregularity, are not capable of extension, any 
such process may be seized on such waters at any point 
within ten miles of the shore line of said county. 

Sec. 29. Service on corporations and associations. 
Process issued from any court of record against a cor- 
poration, partnership association or unincorporated vol- 
untary association, may be served upon any officer, direct- 
or, trustee or agent thereof, or by leaving same during 
regular office hours at the office of such corporation, 
partnership association or unincorporated voluntary 
association, with any person in charge thereof. Except as 
otherwise provided in this act, all general or special laws 
relating to the service of process upon corporations are 
hereby repealed. 

See 1 Whitehouse Eq. P., § 167; 2 ■Whitehouse Bq. P., § 2011. 

Of Substituted Service 

Sec. 46. Order for appearance of nonresident, absent or 
concealed defendant. Upon, or at any time after, the 
filing of a bill, the circuit judge, or a circuit court com- 
missioner, shall make an order for the appearance of the 
defendant, within three months from the date of the 
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order, upon proof by affidavit of any of the following 
facts : 

1. That the defendant resides out of the state; 

2. That the defendant is a resident of this state, and 
that process for his appearance has been duly issued, and 
that the same could not be served by reason of his absence 
from, or concealment within this state, or by reason of 
his continued absence from his place of residence; or, 

3. That it cannot be ascertained in what state or coun- 
try the defendant resides. 

See 1 Whitehouse Eq. P., § 171; 2 Whitehouse Bq. P., §§ 1936, 1937. 

Sec. 47. 

No change. See 2 Whitehouse Bq. P., § 1938. 

Sec. 48. 

No change. See 2 Wlitehouse Eq. P., § 1939. 

Sec. 49. — Mailing copy of order. In all cases a copy of 
such order shall be mailed to said defendant at his last 
known postoffice address by registered mail, and a return 
receipt demanded, and proof by affidavit shall be required 
of such mailing, and whether or not a return receipt was 
received, and if one was received, it shall be attached to 
said affidavit. 



CHAPTER XIV 

Op Pleadings at Law and in Equity 

Section 1. Filing pleadings in office of clerk. All plead- 
ings and proceedings in actions at law or in chancery, 
shall be filed in the office of the clerk of the court in which 
the cause is pending, unless otherwise directed by rule or 
order of the court, and within such time, and under such 
regulation as shall be by statute or general rule directed. 

See 2 Whitehouse Eq. P., §§ 1908, 2127. 
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Dem.ueebes, etc., Abolished 

Sec. 4. Abolition of demurrers and pleas — Practice^ 
Amendments. Demurrers, pleas in abatement, and pleas 
to the jurisdiction, are abolished. All questions hereto- 
fore raised by such plea or demurrer, shall hereafter be 
raised by motion to dismiss, or in the answer or notice 
attached to the plea; and in case such questions are raised 
by answer, or by notice attached to the plea, the same may 
be brought up for determination by the court, in advance 
of the trial of said cause, upon four days' notice by either 
party. The plaintiff shall at any time, either before or 
after the hearing of the questions so raised, be entitled 
to amend his pleadings, so as to meet the objections raised 
thereto, upon such terms as the court may^deem proper. 

See 1 Whitehouse Eq. P., §§ 214, 245, 246; 2 Whitehouse Eq. P., §§ 2129, 
2130; 3 Whitehouse Eq. P., Forms No. 402, 403, pp. 2417, 2418; No. 440, p. 
2436; No. 1186, p. 2954; No. 1187, p. 2954; No. 1188, p. 2255; No. 1189, 
p. 2255. 

Sec. 5. Service of copies of pleadings. When the de- 
fendant shall have appeared, and notice thereof shall have 
been given, as provided in this act, it shall be the duty of 
the plaintiff or defendant to serve upon the opposite 
party, or his attorney, copies of the pleadings and pro- 
ceedings at any time thereafter filed in the cause. 

See 2 WHtehouse Eq. P., §§ 1909-1911, 2166-2173. 

Sec. 6. 

No change. See 2 Whitehouse Eq. P., § 1895. 

Replications Abolished 

Sec, 14. Abolition of replications^ — When cause at issue. 
Eeplications in equity causes are abolished, and such 
causes shall be deemed to be at issue, upon the filing of 
the answer to the bill of complaint, or upon the filing 
of the answer of the plaintiff to the cross-bill of the 
defendant. 

See 1 Whitehouse Eq. P., § 298; 2 Whitehouse Eq. P., §§ 1912, 2133. 
WMtehouse Supp. — 3 
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Sec. 15. Supplemental pleadings. Supplemental plead- 
ings, showing matters arising since the original plead- 
ings were filed, may be filed by either party by leave of 
court. 



CHAPTEE XV 

Of Set-Off and Recoxtpment 
Sec. 9. 

No change. See 2 Whitehouse Eq. P., § 1891. 

CHAPTER XVI 

Of the Statute of Amendments 

Section 1. Amendments by court. The court in which 
any action or proceeding shall be pending, shall have 
power to amend any process, pleading or proceeding in 
such action or proceeding, either in form or substance, 
for the furtherance of justice, on such terms as shall be 
just, at any time before judgment or decree rendered 
therein. The court at every stage of the action or pro- 
ceeding shall disregard any error or defect in the pro- 
ceedings, which do not affect the substantial rights of 
the parties. 

Sec. 2. — Answer after amendment. If such amend- 
ment be made to any pleading in matter of substance, the 
adverse party shall be allowed an opportunity, according 
to the course and practice of the court, to answer the 
pleading so amended. 

See 2 Whitehouse Bq. P., § 2048. 

Sec. 3. — Amendment after judgment. After judgment 
rendered in any cause, any defect or imperfections in 
matter of form, contained in the record, pleadings, proc- 
ess, entries, returns, or other proceedings, may be rectified 
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and amended by the court in affirmance of the judgment, 
so that such judgment shall not be reversed or annulled; 
and any variation in the record, from any process, plead- 
ing or proceeding had in such cause, shall be reformed 
and amended according to such original process, plead- 
ing or proceeding. 

See 1 Whitehouse Eq. P., § 306. 

Sec. 4. — Amendment of returns. All returns made by 
any sheriff or other officer, or by any court or subordinate 
tribunal, to any court, may be amended in matter of form 
by the court to which such returns shall be made, in their 
discretion, as well before as after judgment. 

Sec. 5. When judgment not affected by defects and 
omissions. When a verdict shall have been rendered in 
any cause, the judgment thereon shall not be stayed, nor 
shall any judgment upon confession, or default, be re- 
versed, impaired, or in any way affected, by reason of 
the following imperfections, omissions, defects, matters 
or things, or any of them, in the pleadings, process, record 
or proceedings, namely: 

1. For any default or defect in process; or for mis- 
conceiving any process, or awarding the same to a wrong 
officer; or for the want of any suggestion for awarding 
process, or for any insufficient suggestion; 

2. For any imperfect or insufficient return of any 
sheriff or other officer, or that the name of such officer is 
not set to any return actually made by him ; 

3. For any variance between the original writ, bill, 
plaint and declaration, or between either of them; 

4. For any mispleading, miscontinuance, or discon- 
tinuance, insufficient pleading, or misjoining of issue; 

5. For the want of any warrant of attorney by either 
party; except in cases of judgment by confession, where 
such warrant is expressly required by law ; 

6. For any party under twenty-one years of age, hav- 
ing appeared by attorney, if the verdict or judgment be 
for him; 
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7. For the want of any allegation or averment,, on ac- 
count of which a motion to dismiss could have been main- 
tained ; 

8. For omitting any allegation or averment of any 
matter, without proving which the jury ought not to 
have given such verdict; 

9. For any mistake in the name of any party or person, 
or in any sum of money; or in the description of any 
property; or in reciting or stating any day, month or 
year, when the correct name, time, sum or description 
shall have been once rightly alleged in any of the plead- 
ings or proceedings; 

10. For a mistake in the name of any juror or officer; 

11. For the want of a right venue, if the cause was 
tried by a jury of the proper county; 

12. For any informality in entering a judgment, or 
making up the record thereof; or in any continuance or 
other entry upon such record; 

13. For any other default or negligence of any clerk 
or officer of the court, or of the parties, or their counselors 
or attorneys, by which neither party shall have been 
prejudiced. 

Sec. 6. — Amendment by court. The omissions, imper- 
fections, variances and defects in the preceding section 
of this chapter enumerated, and all others, of the like 
nature, not being against the right and justice of the mat- 
ter of the suit, and not altering the issue between the par- 
ties, or the trial, shall be supplied and amended by the 
court where the judgment shall be given, or by the court 
into which such judgment shall be removed by writ of 
error. 

Sec. 7. When clerk or other officer may not amend. No 
process, pleading or record, shall be amended or impaired 
by the clerk or other officer of any court, or by any other 
person, without the order of such court, or of some other 
court of competent jurisdiction. 

Sec. 8. Proceedings which may be amended. The pro- 



MICHIG-AN JUDICATURE ACT OF 1915 33 

visions of this chapter shall extend to all actions and 
proceedings in courts of law and equity. 

See 2 Whitehouse Eq. P., §§ 2048, 2049, 2137, 2138. 



CHAPTEE XVII 

Of Evidence 

Section 1. TaMng testimony in open court — Reference 
to commissioner. In all chancery cases, the testimony 
shall be taken in open court as in suits at law, unless the 
court shall specially order a reference to a circuit court 
commissioner, or other person authorized by law to ad- 
minister oaths, to take such testimony. This section shall 
not be construed to preclude the taking of depositions in 
the cases pi-ovided by law. 

See 1 Whitehouse Eq. P., § 344; 2 Whitehouse Eq. P., §§ 2023, 2135. 

Sec. 2. Duty of officer to whom reference made. The 

officer to whom any such reference may be made, shall 
take such proofs as may be offered; and the bill shall not 
be considered evidence before such officer of any fact 
stated therein. 

See 2 Whitehouse Eq. P., §§ 1941, 2135. 

Sec. 3. Examination of plaintiff as to credits on de- 
mand. Whenever the bill shall have been filed for the 
payment or satisfaction of any sum of money, the court 
may, in its discretion, direct that the plaintiff be exam- 
ined by such officer, as to any payments that may have 
been made to him, or to any person for his use on account 
of the demand mentioned in the bill, and which ought to 
be credited on such demand, or he may be examined in 
open court. 

See 2 Whitehouse Eq. P., § 1942. 

Sec. 4. — Report of officer. Such officer shall report 
the proofs and examinations had before him; and on the 
coming in of the report, or on proof and examination in 
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open court, as the case may be, the court shall make such 
order thereupon as shall be just. 

See 2 WMtehouse Eq. P., § 1943. 

Sec. 5. Ruling on objections to evidence. In all chan- 
cery cases, the court shall rule upon all objections to the 
competency, relevancy or maiteriality of testimony, or 
evidence offered, the same as in suits at law; and in all 
cases where the court is of the opinion that any testimony 
offered is incompetent, irrelevant, or immaterial, the 
same shall be excluded from the record: Provided, how- 
ever, That if the testimony so offered and excluded is 
brief, the court may in its discretion permit the same to 
be taken down by the stenographer separate and apart 
from the testimony received in the case; and in case of 
appeal, such excluded testimony may be returned to the 
appellate court under the certificate of the trial court: 
Provided, further. That where such excluded testimony 
is not taken and returned to the supreme court on appeal, 
if upon the hearing of such appeal, the supreme court 
shall be of the opinion that any such testimony is com- 
petent and material, it may order the same to be taken 
by deposition, or under a reference, and returned to said 
court. 

See 1 Whitehouse Eq. P., § 348. 

Of Depositions 

Sec. 6. Testimony of any witness may be taken by depo- 
sition, when — Before whom deposition may be teken — 
Seal — Notice of taking — Compelling appearance and giv- 
ing of testimony. The testimony of any witness may be 
taken by deposition de bene esse, in any civil cause or 
matter, begun or pending in any court of record, at law 
or in chancery, or before any probate court, or commis- 
sioners on claims appointed by any probate court, or 
arbitrators, referees, or circuit court commissioner, or 
justice of the peace, in the state of Michigan, or in any 
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other civil proceeding, when the witness is or is about to 
go or resides out of the state of Michigan, or is about to 
go, or reside more than hf ty miles from the place of trial, 
or beyond the jurisdiction of the court; or when the wit- 
ness is sick, aged or inhrm, or where there is reasonable 
cause for apprehension that his testimony can not be had 
at the trial of the cause, or where it is needed for use on 
hearing of motions, petitions, proceediugs for injunctions, 
or upon any other interlocutory or other proeeediugs 
prior to final hearing of any cause ; and in all cases wnere 
affidavits are permitted to be used in proceedings before 
the court; also when it is desired to take conditionally 
and perpetuate testimony in suits to be begun; and in any 
other case not above provided for when it shall appear 
to the court or judge thereof that the purposes of justice 
will be aided thereby. The deposition may be taken 
before any judge of any court of the United States, or of 
any state of the United States, or of any foreign country, 
or before any commissioner of a circuit court in Michi- 
gan, or of the United States, or of any state, or any com- 
missioner for Michigan, or any consul, or consular officer, 
justice of the peace, officer, or notary public, authorized 
by the laws of this state, or of any other state, or of the 
United States, or by the laws of any foreign country, to 
administer oaths, not being of counsel or attorney for 
either of the parties, nor interested in the event of the 
cause. The seal of such court or official, or a certificate 
,of such authority, given under the seal of any court of 
record, shall be prima facie evidence of authority to act. 
Eeasonable notice must first be given in writing by the 
party, or his attorney, proposing to take such deposition, 
to the opposite party or his attorney of record, which 
notice shall state the name of the witness or' witnesses, 
and the time and place of taking his deposition, and the 
name of the official before whom the same will be taken, 
and in all cases in rem, attachment or replevin, the per- 
son having the agency or possession of the property at 
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the time of seizure, shall be deemed the adverse' party 
until a claim shall have been put in or appearance entered 
in the cause; and whenever, by reason of the absence from 
the jurisdiction of the party, or want of an opposite at- 
torney of record, or other reason, the giving of the notice 
herein required shall be impracticable, it shall be lawful 
to take such depositions as there shall be urgent necessity 
for taking, upon such notice as any judge authorized to 
hold courts within the jurisdiction where the suit is pend- 
ing, shall think reasonable, and direct. Any person may 
be compelled to appear and depose as provided by this 
act, by the order or process of any court and to produce 
books and papers in the same manner as witnesses may 
be compelled to appear and testify in court. 

See 1 Whitehouse Eq. P., §§345-347; 2 WMtehouse Bq. P., §2012. 

Sec. 7. 

No change. See 2 Whitehouse Eq. P., § 2013. 

Sec. 8. 

No change. See 2 Whitehouse Eq. P., § 2014. 



Sec. 9. 




No change. See 2 Whitehouse Eq. P., 


§ 2015. 


Sec. 10. 




No change. See 2 Whitehouse Eq. P., 


§ 2016. 


Sec. 11. 




No change. See 2 Whitehouse Eq. P., 


§ 2017. 



Sec. 12. Court's power to regulate use of depositions. 

Depositions taken under this act may be read and con- 
sidered in evidence at the trial or on any hearing, and 
on appeals and re-trials of the same cause of action, but 
the court shall have power to regulate the use, to prevent 
abuses thereof, and may order the retaking of testimony, 
or the production of the witness, if within the jurisdic- 
tion, notwithstanding that his deposition has been taken. 
In any case, either party, Inay obtain subpoena and com- 
pel the usual attendance and re-examination of the wit- 
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ness, notwithstanding his deposition has been taken, if 
he is within the jurisdiction of the court and able to at- 
tend, and give his testimony. 

See 2 Whitehouse Eq. P., § 2018. 

Sec. 13. 

No change. See 2 Whitehouse Eq. P., § 2019. 

CHAPTER XVIII 

Tkials in Actions at Law and in Equity and Peoceed- 
iNGs Incident Theeeto 

Teem Calendae 

Section 1. Placing cause on calendar — Notice of trial 
or note of issue not necessary. Whenever any cause at 
law or in chancery pending in the circuit court of any 
county of this state shall be at issue as to all the parties, 
or when a default shall have been entered or filed or 
when a return to any appeal shall be filed in said court, 
on or before the fourteenth day before the first day of 
any term of court, it shall be the duty of the clerk of said 
court to place the same upon the calendar for the next 
ensuing term of said court in its appropriate place, and 
unless sooner tried thereafter, to place said cause on the 
calendar for each succeeding term, until disposed of. 
Hereafter no notice of trial, or note of issue shall be nec- 
essary in any cause pending in said circuit courts. Causes 
shall be placed upon the calendar in the order in which 
issue was joined, or appeal filed. 

See 2 Whitehouse Eq. P., §§ 1901, 2160. 

Sec. 2. Dismissal for want of prosecution. All causes 
in which no action has been taken or progress made for 
more than one year unless by reason of the business of 
the court the same shall not have been reached, shall be 
placed upon said calendar separate and apart from all 
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other causes, under tlie following heading: "Causes in 
which no progress has been made for more than one 
year;" and on the first day of each term, any cause ap- 
pearing under this heading shall be dismissed by the 
court for want of prosecution, but without prejudice, at 
the cost of the party by whom it was brdught into court, 
unless cause be then and there shown to the contrary. 

See 1 Whitehouse Eq. P., § 328. 

Sec. 3. — Granting additional time. If further time for 
the trial of such issue be allowed by the court, and the 
plaintiff shall neglect to try the same within the time so 
allowed, the court shall dismiss the action as above pro- 
vided. 

Sec. 4. Printing and delivering calendar. . The clerk 
shall cause printed copies of said calendar to be provided 
at least five days prior to the first day of each term of 
court, and shall mail or deliver a copy of said calendar to 
each attorney, or firm of attorneys, representing any 
party in any action or proceeding that is upon the calen- 
dar. 

Sec. 5. Placing on calendar at request of attorney after 
issue joined or appeal filed — Notice. Cases in which issue 
shall be joined, or appeal filed, after the fourteenth day 
before the first day of any term of any court, may be 
placed upon the calendar at any time before or during 
the term, at the request of the attorney for any party 
thereto, which said attorney shall forthwith give notice 
in writing to all of the parties to said cause, or their at- 
torneys, of the fact of placing such cause upon the calen- 
dar, and upon the giving of such notice, after the lapse of 
fourteen days the same shall stand for trial the same as 
other cases. 

Sec. 6. — In cities of 200,000 population. Whenever a 
cause, either at law or in chancery, shall be at issue in 
the circuit court for any county of this state having a 
population of two hundred thousand or more, either party 
or the attorney for any party, may request the clerk of 
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said court to place the same upon a list to be by Mm 
prepared, of causes ready for trial, and said cause shall 
then be in position, after the lapse of one week, to be 
tried as the judges of said court may from time to time 
direct. 

Sec. 7. — Monthly lists of cases. The clerk of said 
courts in the counties mentioned in the preceding section, 
shall monthly prepare printed lists of enough cases ready 
for trial and at issue, under the direction of the court, as 
will suffice to keep said court busy for one calendar 
month, and the causes on said list shall stand for trial 
before said court without further notice, in their order as 
directed by said court, except the said court, may assign 
from day to day, a still smaller number to facilitate its 
work, said court being hereby authorized at any time it 
may find its monthly call exhausted to make another call 
and have the clerk of such court print the same at the 
expense of the county, in order that said work may be 
expedited in said courts. 

Oeal Evidence on Heaeing of Motions 

Sec. 8. When oral evidence proper on motion or peti- 
tion. Upon the hearing of any motion or petition where 
any question of fact is involved, the court hearing such 
motion or petition, may in its discretion, if it deems it 
necessary in order to reach a just conclusion as to such 
facts, require the production of all, or any of the wit- 
nesses having knowledge of the matters of fact involved 
on such motion or petition for examination before him in 
open court. 

See 1 WMtehouse Eq. P., § 203. 

Op Summary Judgments 

Sec. 11. — Variance — When immaterial. Every vari- 
ance between process, pleadings, or any instrument in 
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writing, recited or referred to in any other process, plead- 
ing or record, and every mistake in the name of any 
officer or other person, or in stating any day, month or 
year, or in the description of any property, in any plead- 
ing or record, shall be disregarded upon the trial of such 
cause, and after a verdict therein, unless such variance or 
mistake be calculated to surprise or mislead the adverse 
party, and to prevent his making due preparation for a 
full answer on the merits, to the matter concerning which 
such variance or. mistake shall have been made. 

See 1 Whitehouse Bq. P., § 88, n. 22, 

Sec. 13. Decision — When given. Upon the trial by the 
court of any question of fact or law, at law or in chancery, 
or any incidental issue arising therefrom, the decision of 
the court shall be given within sixty days from the time 
such issue or cause was submitted to him. 

See 2 Whitehouse Eq. P., §§ 1996, 1997. 

Of Jury Trials 
Sec. 21. 

No change. See 2 Whitehouse Eq. P., § 1913. 

General Provisions Eelating to Jury Trials 

Sec. 58. Instructions on trial by jury. Hereafter jn all 
jury trials in courts of record, in charging or instructing 
juries, the court shall instruct them only as to the law of 
the case ; and such instructions may be given by the court 
of its own motion, and shall be taken in full by the court 
stenographer, or in case there be no stenographer, shall 
be in writing and filed in the case. 

See 1 Whitehouse Eq. P., § 382, n. 47. 

Formal Exceptions Not Necessary 

Sec. 60. Exceptions not necessary. It shall not be nec- 
essary in the trial of any action or proceeding in any 
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court of record, to except to any ruling or action of the 
court, if an objection thereto was duly made, but an excep- 
tion shall be deemed to follow as a matter of course, and 
it shall not be necessary to except in any case to the charge 
of the court to the jury, or to the refusal of the court to 
charge as requested; but any party considering himself 
aggrieved by any such ruling, action, charge or refusal 
to charge, may assign errors the same as if exception had 
been made according to the practice heretofore in use. 

See 1 Whitehouse Eq. P., §§ 348, 384, 516. 



CHAPTER XIX 

Practice in Chancery Cases Not Otherwise 
Provided For 

Section 1. 

No change. See 2 Whitehouse Eq. P., § 1935. 

Sec. 2. Appearance after decree. In any case where 
personal service was not had, except in a case of divorce, 
if the defendant against whom any decree shall have been 
made, or his representatives, shall afterward appear and 
petition to be heard, the party so petitioning shall be 
admitted to answer the plaintiff's bill upon paying or 
securing to be paid such costs as the court shall adjudge, 
and the suit shall then proceed in like manner as if such 
defendant had appeared in due season and no decree 
had been made. 

See 1 Whitehouse Eq. P., § 194; 2 Whitehouse Eq. P., § 1947. 

Sec. 3. 

No change. See 2 Whitehouse Eq. P., § 1948. 

Sec. 4. 

No change. See 2 Whitehouse Eq. P., § 1949. 

Sec. 5. Decree for sale on biU for foreclosure. If the bill 
shall have been filed to procure the foreclosure or satis- 
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faction of a mortgage, the court, instead of proceeding to 
a sequestration, may decree a sale of the mortgaged prem- 
ises, or of such part thereof as may be necessary to dis- 
charge the mortgage, and the costs of suit, as in other 
cases. 

See 1 Whitehouse Eq. P., § 444; 2 Wiitehouse Eq.P., § 1950. 

Sec. 6. 

No change. See 2 Whitehouse Eq. P., § 1951. 

Sec. 7. 

No change. See 2 Whitehouse Eq. P., § 1952. 



Of Injunctions 
Sec. 8. 

No change. See 2 Whitehouse Eq. P., § 1953. 

Sec. 9. 

No change. See 2 Whitehouse Eq. P., § 1954. 

Sec. 10. 

No change. See 2 Whitehouse Eq. P., § 1955. 

Sec. 11. 

No change. See 2 Whitehouse Eq. P., § 1956. 

Sec. 12. 

No change. See 2 Whitehouse Eq. P., § 1957. 

Sec. 13. 

No change. See 2 Whitehouse Eq. P., § 1958. 

Sec. 14. Damages on dissolution. The damages to be 
paid upon the dissolution of such injunction, shall be 
ascertained by reference to a circuit court commissioner, 
or in such manher as the courts shall direct, and shall 
include not only the reasonable rents and profits of the 
lands recovered by such verdict, but all waste committed 
thereon after the granting of the injunction. 

See 1 Whitehouse Eq. P., § 462 ; 2 Whitehouse Eq. P., § 1959. 

Sec. 15. 

No change. See 2 Whitehouse Eq. P., § 1960. 
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Sec. 16. 

No change. See 2 Whitehouse Eq. P., § 1961. 

Sec. 17. Ascertaining sufficiency of sureties. The suffi- 
ciency of the sureties in any bond executed under the pro- 
visions of this chapter, relating to staying proceedings 
at law by injunction, shall be ascertained, either: 

1. By the certificate of any circuit court commissioner 
of the proper county, stating that he has inquired into 
the circumstances of such sureties, and is satisfied of 
their sufficiency; or, 

2. By the affidavit of such surety, stating that he is 
a householder, resident within this state, and that he is 
worth a sum equal to the amount in which the bond shall 
have been required, over and above all debts and demands 
against him. 

See 1 Whitehouse Eq. P., § 460 ; 2 Whitehouse Eq. P., § 1962. 

Sec. 18. 

No change. See 2 Whitehouse Eq. P., § 1963. 

Sec. 19. 

No change. See 2 Whitehouse Eq. P., § 1964. 

Sec. 20. Power to grant injunctions to stay proceedings 
at law. Circuit judges, and each "circuit court commis- 
sioner, except as provided in section one hundred two* of 
chapter two of this act, shall have power to grant injunc- 
tions to stay proceedings at law. 

See 1 Whitehouse Eq. P., § 460 ; 2 Whitehouse Eq. P., § 1965. 

Sec. 21. 

No change. See 2 Whitehouse Eq. P., § 1993. 

Of the Fokeclosuee of Mortgages 
Sec. 22. 

No change. See 2 Whitehouse Eq. P., § 1966. 

*(Chap. II, § 102, denies to commissioners the authority to grant any 
order to stay proceedings before judgment in any cause in which a verdict 
shall have been rendered, or any order to stay proceedings on any capias 
respondendum.) 
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Sec. 23. 

No change. See 2 Whitehouse Eq. P., § 1967. 

Sec. 24. Decree directing payment of balance and deliv- 
ery of possession. In foreclosure cases in the original 
decree therein, the court shall determine and decree as to 
which defendants, if any, are personally liable for the 
mortgaged debt, and it shall be provided in such decree 
that upon the coming in and confirmation of the commis- 
sioner's report of sale, if there be any part of the money 
decreed to be due, either of the principal or interest of the 
debt, or of the costs decreed to be paid, left unpaid after 
applying the amount received by the commissioner, upon 
the sale of the premises, the clerk of the court shall, upon 
the application of the attorney for the plaintiff, and with- 
out notice to defendant or his attorney, issue execution 
for the amount of such deficiency. The court shall also 
have power to decree and compel the delivery of the pos- 
session of the premises to the purchaser at said sale. 

See 1 Whitehouse Eq. P., §§ 444, 445; 2 Whitehouse Eq. P., § 1968. 

Sec. 25. 

No change. See 2 Whitehouse Eq. P., § 1969. 

Sec. 26. 

No change. See 2 Whitehouse Eq. P., § 1970. 

Sec. 27. 

No change. See 2 Whitehouse Eq. P., § 1971. 

Sec. 28. 

No change. See 2 Whitehouse Eq. P., § 1972. 

Sec. 29. 

No change. See 2 Whitehouse Eq. P., § 1973. 

Sec. 30. 

No change. See 2 Whitehouse Eq. P., § 1974. 

Sec. 31. 

No change. See 2 Whitehouse Eq. P., § 1975. 

Sec. 32. 

No change. See 2 Whitehouse Eq. P., § 1976. 
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Sec. 33. 

No change. See 2 Whitehouse Eq. P., § 1977. 

Sec. 34. 

No change. See 2 Whitehouse Eq. P., § 1978. 

Sec. 35. 

No change. See 2 Whitehouse Eq. P., § 1979. 

Sec. 36. 

No change. See 2 Whitehouse Eq. P., § 1980. 

Sec. 37. 

No change. See 2 Whitehouse Eq. P., § 1981. 

Sec. 38. 

No change. See 2 Whitehouse Eq. P., § 1982. 

Notice of Lis Pendens 
Sec. 58. 

No change. See 2 Whitehouse Eq. P., § 1894. 

Sec. 59. Index of notices of lis pendens. Each register 
of deeds shall enter in an index to be kept in his office, 
such references to the said notices, as will enable all per- 
sons interested to search his office for such notices with- 
out inconvenience. 

Sec. 60. 

No change. See 2 Whitehouse Eq. P., § 2022. 



CHAPTER XX 

Miscellaneous Peovisions Conceening Actions 

Section 1. Judgment by default. Upon due proof of 
service of any declaration or process requiring an appear- 
ance, answer or plea, or upon due proof of publication of 
an order for defendant's appearance, or of the personal 
service of such order, a default may be filed or entered 
against the defendant for want of such appearance, 
answer or plea, within the time provided by law, or by 

WTiitehouse Supp. — 4 
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rule of court, and the same proceedings may be liad 
against said defendant in all respects as if he had ap- 
peared, answered or plead thereto: Provided, That no 
judgment shall be rendered against a foreign corpora- 
tion based upon such default, until the expiration of sixty- 
days from the service of process. 

See 1 Whitehouse Eq. P., §§ 187, 188; 2 Whitehouse Eq. P., §§ 1906, 1907, 
1940. 

Sec. 18. Submission of controversy. The parties to any 
civil cause depending in any court of record, may agree 
upon a case containing the facts relating thereto, and sub- 
mit the same to said court; and the court shall thereupon 
determine and render judgment in such cause, in the 
same manner as upon a special verdict finding such facts. 

Sec. 26. Suggestion on the record — Right of adverse 
party. Whenever a suggestion shall be made upon the 
record, or in any stage of the proceedings in any cause, 
which the adverse party shall have a right to controvert, 
a copy of such suggestion shall be served upon the adverse 
party or his attorney, in the same manner as other plead- 
ings, and such party may plead thereto, according to the 
practice of the court, in the same manner, and within 
the same time, as to a declaration. 

Sec. 27. — Joining issue of fact — Trial and judgment. 
If an issue of fact be joined upon any such suggestion, 
the same shall be tried, and judgment rendered thereon, 
as on other issues. 

Sec. 28. — Non-suit — Judgment. The party making 
such suggestion may be non-suited, and may have judg- 
ment of non pros, or discontinuance entered against him, 
for the same causes, and in. the same cases as in suits at 
law. 

CHAPTEE XXII 

Of Judgments and Decrees 

Sec. 16. Enrollment of decree, etc. After the expira- 
tion of twenty days from the time a final decree shall be 
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entered, if no appeal therefrom shall have been claimed, 
and no petition for a rehearing shall have been presented, 
the clerk by whom such final decree shall have been 
entered, shall attach together the bill, pleadings and such 
other papers filed in the cause, as may from time to time 
by general rules be directed, together with the taxed bill 
of costs therein, and shall annex thereto a copy of the 
decretal order, signed by the circuit judge, and counter- 
signed by the clerk who entered the same. 

See 1 Whitehouse Eq. P., § 412; 2 Whitehouse Eq. P., § 1914. 

Sec. 17. 

No change. See 2 Whitehouse Eq. P., § 1915. 

Sec. 18. 

No change. See 2 Whitehouse Eq. P., § 1916. 

Sec. 19. 

No change. See 2 Whitehouse Eq. P., § 1917. 

Sec. 20. 

No change. See 2 Whitehouse Eq. P., § 1918. 

Sec. 21. 

No change. See 2 Whitehouse Eq. P., § 1994. 

Sec. 22, 

No change. See 2 Whitehouse Eq. P., § 1995. 



CHAPTER XXIII 

Manner of Selling Real Estate 

Sec. 147. Discharge of levy, judgment, mortgage or 
decree after redemption, sale or payment. In all cases of 
redemption of lands sold on execution; or in all cases 
of the sale of lands on mortgage foreclosure; whether by 
advertisement or chancery sale; or in all cases of payment 
of judgments or decrees where the record shows a levy, 
or any other lien by mortgage, levy, or lis pendens, it 
shall and may be lawful and it is hereby made the duty 
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of the officer making such sale, or the person receiving 
such money, or his attorney, to discharge such levy, judg- 
ment, mortgage, or decree from the record of the register 
of deeds, in the proper county in which such sale is made. 
Sec. 150. 

No change. See 2 Whitehouse Eq. P., § 1919. 



CHAPTER XXIV 

The Enforcement br Judgments, Okdebs and Decrees 
Other Than by Execution 

Section 1. Sale of land under order or decree — Notice 
— Conduct of sale — ^Fees. Hereafter any circuit court 
commissioner, or other officer authorized by law, or any 
person duly authorized by an order of the court to sell 
real estate in pursuance of any degree or final order of 
the court of equity, shall give a like notice of such sale as 
is required by law in the case of the sale of real estate on 
execution, and such sale shall be conducted in the same 
manner, and the person making such sale shall have the 
same powers and authority, and be subjected to the same 
liability as in case of sale of real estate on execution. 
All lawful fees for advertising and conducting such sale 
shall be added to the amount due on such order or decree 
and collected therewith. 

See 1 Whitehouse Eq. P., § 424. 

Sec. 2. Decree against absent, concealed or non-resident 
defendant — Process to compel performance. In the case 
of a decree against an absent, concealed or non-resident 
defendant, process may issue to compel the performance 
of such decree, either by sequestration of the real and 
personal estate of the defendant, or such part thereof as 
shall be deemed sufficient; or where any specific estate 
or effects are demanded by the bill, by causing possession 
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of the property so demanded to be delivered to the 
plaintiff. 

See 1 Whitehouse Eq. P., §§ 418, 420. 

Sec. 3. — Delivery of possession to plaintiff — Security. 

Possession in the case last mentioned shall not be deliv- 
ered until the plaintiff shall have given such security, 
and in such sum as the court shall direct, to abide the 
order of the court touchuig the restitution of the estate 
or effects delivered, in case the defendant shall appear 
and be admitted to defend the suit. • 

Sec. 4. — Sequestration — Procedure. Upon like secur- 
ity being given, the court, when a sequestration shall have 
issued, may order the decree to be satisfied out of the 
estate and effects sequestered; but if such security shall 
not be given, the estate and effects sequestered shall 
remain under the direction of the court, to abide its fur- 
ther order. 

CHAPTER XXXI 

Of the Partition of Lands Owned by Seveeal Peesons 
Section 1. 

No change. See 2 Whitehouse Eq. P., § 2032. 

Sec. 2. 

No change. See 2 Whitehouse Eq. P., § 2033. 

Sec. 3. 

No change. See 2 Whitehouse Eq. P., § 2034. 

Sec. 4. Bill — Verification — Contents. The bill for a 
partition or sale of any such lands shall be verified by 
oath, and shall particularly describe the premises sought 
to be divided, and shall set forth the rights and titles of 
all persons interested therein, so far as the same are 
known to the complainant, including the interest of any 
tenant for years, for life or in dower, and the persons 
entitled to the reversion, remainder or inheritance after 
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the termination of any particular estate therein, and every 
person who, by any contingency contained in any devise, 
grant or otherwise, may be, or become entitled to any 
beneficial interest in the premises. 

See 1 Wtitehouse Bq. P., § 441; 2 Whitehouse Eq. P., § 2035. 

Sec. 5. 

No change. See 2 Whitehouse Eq. P., § 2036. 

Sec. 6. 

No change. See 2 Whitehouse Eq. P., § 2037. 

Sec. 7. 

No change. See 2 Whitehouse Bq. P., § 2038. 

Sec. 8. 

No change. See 2 Whitehouse Eq. P., § 2039. 

Sec. 9. 

No change. See 2 Whitehouse Eq. P., § 2040. 

Sec. 10. 

No change. See 2 Whitehouse Eq. P., § 2041. 

Sec. 11. Unknown or non-resident parties — Notice — 
Order of publication. If any parties having an interest 
in such lands are unknown, or if either of the known 
parties reside out of this state, or cannot be found therein, 
the same proceedings shall be had as in other chancery 
cases under like circumstances : Provided, however, That 
the order of publication shall contain a suflScient descrip- 
tion of the premises whereof partition is sought, in addi- 
tion to the other matters required by law to appear in 
such order. 

See 1 Whitehouse Eq. P., §§ 169, 171; 2 Whitehouse Eq. P., § 2042. 

Sec. 12. 

No change. See 2 Whitehouse Eq. P., § 2043. 

Sec. 13. 

No change. See 2 Whitehouse Eq. P., § 2044. 

Sec. 14. 

No change. See 2 Whitehouse Eq. P., § 2045. 
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Sec. 15. 

No change. See 2 Whitehouse Eq. P., § 2046. 

Sec. 16. Issue as to joint tenancy or tenancy in common 
— Trial. Any defendant may deny the joint tenancy, or 
tenancy in common of any co-defendant, and such issue 
shall be tried and disposed of as in other cases. 

See 2 Whitehouse Eq. P., § 2047. 

Sec. 17. Determining and declaring interests of parties 
— Decree. Upon the hearing of the cause, the court shall 
declare the rights, titles and interests of the parties to 
such proceedings, so far as the same shall have appeared, 
and shall determine the rights of the said parties in such 
lands, and shall decree that partition be made between 
such of them as shall have any rights therein, according 
to such rights. 

See 2 Whitehouse Eq. P., §§ 2050, 2051. 

Sec. 18. 

No change. See 2 Whitehouse Eq. P., § 2052. 

Sec. 19. Reference to ascertain situation of premises, 
etc. Upon making a decree for partition as provided in 
the two last preceding sections, an order may be entered 
referring it to a circuit court commissioner to inquire Into 
the situation of the premises, and to report whether such 
premises, or any part of them, are so circumstanced that 
a partition and division thereof amongst the parties inter- 
ested cannot be made without great prejudice to the own- 
ers, or the court may in its discretion hear proofs thereon. 

See 2 Whitehouse Eq. P., § 2053. 

Sec. 20. Appointment of commissioners to make parti- 
tion — Order. If the court shall be satisfied that partition 
of the premises between the parties interested therein 
can be made without prejudice to the owners, such coiirt 
shall, by an order to be entered in its minutes, appoint 
three discreet and disinterested freeholders commission- 
ers, to make the partition so decreed, according to the 
respective rights and interests of the parties, as the same 
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were ascertained and determined by such court, and in 
such order the court shall designate the part or shares, 
if any, which shall remain undivided for the owners 
whose interests shall be unknown or not ascertained. 

See 2 Whitehouse Eq. P., § 2054. 

Sec. 21. 

No change. See 2 Whitehouse Eq. P., § 2055. 

Sec. 22. 

No change. See 2 Whitehouse Eq. P., § 2056. 

Sec. 23. 

No change. See 2 Whitehouse Eq. P., § 2057. 

Sec. 24. 

No change. See 2 Whitehouse Eq. P., § 2058. 

Sec. 25. 

No change. See 2 Whitehouse Eq. P., § 2059. 

Sec. 26, 

No change. See 2 Whitehouse Eq. P., § 2060. 

Sec. 27. 

No change. See 2 Whitehouse Eq. P., § 2061. 

Sec. 28. Decree on confirmation of report. Upon the 
confirmation of the report of any commissioners by the 
court, a decree shall thereupon be entered, which shall be 
binding and conclusive: 

1. On all parties named therein, and their legal rep- 
resentatives, who shall, at the time, have any interest in 
the premises divided, as owners in fee, or as tenants for 
years, or as entitled to the reversion, remainder or inher- 
itance of such premises, after the termination of any par- 
ticular estate therein; or who, by any contingency con- 
tained in any will or grant, or otherwise, may be or 
become entitled to any beneficial interest in the premises ; 
or who shall have any interest in any undivided share of 
the premises, as tenant for years, for life, or in dower; 

2. On all persons interested in the premises, who were 
unknown at the time of the commencement of the suit, to 
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whom notice shall thereafter have been given by personal 
service, or by publishing the same as hereinbefore 
directed; and, 

3. On all other persons claiming from such parties or 
persons, or either of them. 

See 2 Whitehouse Eq. P., § 2062. 

Sec. 29. Persons and cases not affected. But such 
decree and partition shall not affect any tenants, or per- 
sons having claims as tenants, in dower, or for life, to 
the whole of the premises which shall be the subject of 
such partition; nor shall any such decree and partition 
preclude any person, except such as are specified in the 
last preceding section, from claiming any title to the 
premises in question, or from controverting the title or 
interest of the parties between whom such partition shall 
be made. 

See 2 Whitehouse Eq. P., § 2063. 

Sec. 30. When sale to be ordered. If the court shall find 
that all the lands or tenements of whicl^ division and par- 
tition is sought, is so situated, or that any district, tract, 
lot or portion thereof is so situated that a partition and 
division thereof amongst the persons interested therein 
cannot be made without great prejudice to the owners, 
the court may thereupon make an order that the circuit 
court commissioner sell the premises so situated at public 
auction, to the highest bidder ; and if the- court shall find 
that any portion, interest or part can be divided, and par- 
tition made thereof, and that other portions, interests or 
parts cannot be so divided without great prejudice to the 
owners thereof, the court may, by an order, appoint com- 
missioners as hereinbefore provided, and direct said 
commissioners to proceed to make partition and division 
of such parts or interest of which division can be made, 
and to set apart such portion, interest or parts as cannot 
be divided to be sold, and the same may be sold as here- 
inafter provided. 

See 1 Whitehouse Eq. P., § 441; 2 Whitehouse Eq. P., § 2064. 
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Sec. 31. Terms of sale — Investment of proceeds. The 

court shall direct, in such order, the terms of credit which 
may be allowed, for any portions of the purchase money 
of which it shall think proper to direct the investment, 
and for such portions of such purchase money as are re- 
quired by the provisions hereinafter contained, to be 
invested for the benefit of any unknown owners, any 
infants, any parties out of the state, or any tenants for life 
or in dower. 

See 2 WMtehouse Eq. P., § 2065. 

Sec. 32. 

No change. See 2 Whitehouse Eq. P., § 2066. 

Sec. 33. 

No change. See 2 Whitehouse Eq. P., § 2067. 

Sec. 34. 

No change. See 2 Whitehouse Eq. P., § 2068. 

Sec. 35. 

No change. See 2 Whitehouse Eq. P., § 2069. 

Sec. 36. 

No change. See 2 Whitehouse Eq. P., § 2070. 

Sec. 37. 

No change. See 2 Whitehouse Eq. P., § 2071. 

Sec. 38. Proceeding's on application. Upon such appli- 
cation and proof of notice, the court shall proceed to hear 
the proofs and allegations of the parties as in other cases, 
and determine the rights of such parties in accordance 
with the facts, and the costs of such, trial shall be paid by 
such party as the court shall direct. 

See 2 Whitehouse Eq. P., § 2072. 

Sec. 39. 

No change. See 2 Whitehouse Eq. P., § 2073. 

Sec. 40. 

No change. See 2 Whitehouse Eq. P., § 2074. 

Sec. 41. 

No change. See 2 Whitehouse Eq. P., § 2075. 
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Sec. 42. Sale of dower or other life estate. Whenever 
the estate of any tenant in dower, or for life, in the whole 
or any part or share of the premises in question, has been 
admitted by the parties, or ascertained by the court, to 
be existing at the time of the order for such sale, and 
the person entitled to such estate has been made a party 
to the proceedings, the court shall first consider and 
determine, under all the circumstances of the case, 
whether such estate ought to be excepted from such sale, 
or whether the same should be sold, and in making such 
determination, regard shall be had to the interests of all 
the parties. 

See 2 Whitehouse Eq. P., § 2076. 

Sec. 43. 

No change. See 2 Whitehouse Eq. P., § 2077. 

Sec. 44. Pajnnent to owner of life estate, etc., with his 
assent. Upon such sale being made of any such interest 
or estate, the court shall direct the payment of such sum 
in gross, out of the proceeds thereof, to the person entitled 
to such estate in dower, or tenancy for life, as shall be 
deemed upon the principles of law applicable to annui- 
ties, a reasonable satisfaction for such estate or interest, 
and which the person so entitled shall consent to accept 
in lieu thereof, by an instrument under seal, duly 
acknowledged or proved in the manner that deeds are 
required to be acknowledged or proved, to entitle them 
to be recorded. 

See 2 Whiteho^se Eq. P., § 2078. 

Sec. 45. Proceedings where consent not given. In case 
no such consent is given at or before the coming in of the 
report of sale by the circuit court commissioner, then the 
court shall ascertain and determine what proportion of 
the proceeds of such sale, after deducting all expenses, 
will be a just and reasonable sum to be invested for the 
benefit of the person entitled to such estate or interest 
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in dower or for life, and shall order the same to be brought 
into court for that purpose. 

See 2 Whitehouse Eq. P., § 2079. 

Sec. 46. Proportions to be invested — ^In case of dower — 
In case of life estate. The proportions of the proceeds of 
such sale, to be invested, shall be ascertained and deter- 
mined in the several cases, as follows : 

1. If an estate in dower shall have been included in 
such order of sale, its proportion shall be one-third of the 
proceeds of the sale of the premises, or of the sale of the 
undivided share in such premises, upon which such claim 
of dower existed ; 

2. If an estate for life shall be included in the order 
of sale, its proportion shall be the whole proceeds of the 
sale of the premises, or of the sale of the undivided share 
thereof, in which such estate shall be; and in all. cases, 
the proportion of the expenses of the proceedings shall 
be deducted from the proceeds of such sale. 

See 2 Whitehouse Eq. P., § 2080. 

Sec. 47. Protection of unknown owners. If the persons 
entitled to any such estate in dower, or for life, be un- 
known, the court shall make an order for the protection 
of the rights of such persons, in the same manner, as 
far as may be, as if they were known and had appeared. 

See 2 Whitehouse Eq. P., § 2081. 

Sec. 48. 

No change. See 2 Whitehouse Eq. P., § 2082. 

Sec. 49. 

No change. See 2 Whitehouse Eq. P., § 2083. 

Sec, 50. 

No change. See 2 Whitehouse Eq. P., § 2084. 

Sec. 51. 

No change. See 2 Whitehouse Eq. P., § 2085. 

Sec. 52. 

No change. See 2 Whitehouse Eq. P., § 2086. 
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Sec. 53. 

No change. See 2 Whitehouse Eq. P., § 2087. 

Sec. 54. 

No change. See 2 Whitehouse Eq. P., § 2088. 

Sec. 55. 

No change. See 2 Whitehouse Eq. P., § 2089. 

Sec. 56. 

No change. See 2 Whitehouse Eq. P., § 2090. 

Sec. 57. 

No change. See 2 Whitehouse Eq. P., § 2091. 

Sec. 58. 

No change. See 2 Whitehouse Eq. P., § 2092. 

Sec. 59. Tenants in dower or for life, etc. Where the 
proceeds of a sale belonging to any tenant in dower, or 
for life, shall be brought into court as hereinbefore 
directed, the court shall direct the same to be invested in 
permanent securities at interest, so that such interest 
shall annually be paid to the parties entitled to such 
estate, during their lives respectively. 

See 2 Whitehouse Eq. P., § 2093. 

Sec. 60. 

No change. See 2 Whitehouse Eq. P., § 2094. 

Sec. 61. 

No change: See 2 Whitehouse Eq. P., § 2095. 

Sec. 62. 

No change. See 2 Whitehouse Eq. P., § 2096. 

Sec. 63. 

No change. See 2 Whitehouse Eq. P., § 2097. 

Sec. 64. 

No change. See 2 Whitehouse Eq. P., § 2098. 

Sec. 65. 

No change. See 2 Whitehouse Eq. P., § 2099. 

Sec. 66. 

No change. See 2 Whitehouse Eq. P., § 2100. 
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Sec. 67. 

No change. See 2 Whitehouse Eq. P., § 2101. 

Sec. 68. 

No change. See 2 Whiteihouse Eq. P., § 2102. 

Sec. 69. 

No change. See 2 Whitehouse Eq. P., § 2103. 

Sec. 70. 

No change. See 2 Whitehouse Eq. P., § 2104. 

Sec. 71. 

No change. See 2 Whitehouse Eq. P., § 2105. 

Sec. 72. 

No change. See 2 Whitehouse Eq. P., § 2106. 

Sec. 73. , 

No change. See 2 Whitehouse Eq. P., § 2107. 

Sec. 74. 

No change. See 2 Whitehouse Eq. P., § 2108. 

Sec. 75. 

No change. See 2 Whitehouse Eq. P., § 2109. 

Sec. 76. 

No change. See 2 Whitehouse Eq. P., § 2110. 

Sec. 77. 

No change. See 2 Whitehouse Eq. P., § 2111. 

Sec. 78. 

-No change. See 2 Whitehouse Eq. P., § 2112. 

Sec. 79. 

No change. See 2 Whitehouse Eq. P., § 2113. 

Sec. 80. 

No change. See 2 Whitehouse Eq. P., § 2114. 

Sec. 81. . 

No change. See 2 Whitehouse Eq. P., § 2115. 

Sec. 82. 

No change. See 2 Whitehouse Eq. P., § 2116. 

Sec. 83. 

No change. See 2 Whitehouse Eq. P., § 2117. 
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Sec. 84. 

No change. See 2 Whitehouse Eq. P., § 2118. 

Sec. 85. 

No change. See 2 Whitehouse Eq. P., § 2119. 

Sec. 86. Release by married woman of interest in 
estate. Any married woman may release suck rigM, in- 
terest, or estate to her husband, and acknowledge the 
same before the commissioner making the sale, or before 
any officer authorized to take acknowledgments, or if 
executed out of this state, to be executed, acknowledged, 
and certified as required by the laws of this state for the 
execution, acknowledgment, and certification of deeds, 
in any other state, territory, or district of the United 
States, and upon such release the share of the sale arising 
from her contingent interest shall be paid to her. 

See 2 Whitehouse Eq. P., § 2120. 

Sec. 87. 

No change. See 2 Whitehouse Eq. P., § 2121. 



CHAPTER L 

Appeals to the Supeemje Oouet 
"Writs of Eeeoe 

Sec. 10. 

No change. See 2 Whitehouse Eq. P., § 2000. 

Of Chanceey Appeals 

Sec. 18. Right to appeal — Time. Any plaintiff or de- 
fendant, who may consider himself aggrieved by an order 
sustaining or overruling any motion to dismiss, based on 
jurisdictional grounds, or issues which under the former 
practice would have been raised by demurrer, plea to the 
jurisdiction or other dilatory plea, or by the decree or 
final order of the circuit court in chancery, in any cause, 
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may appeal therefrom to the supreme court: Provided, 
That when an appeal is taken from an order sustaining or 
overruling a motion to dismiss the case shall, upon deci- 
sion thereof by the supreme court, be remanded to the 
circuit court in chancery, and the plaintiff may amend 
his bill of complaint or the defendant may file his answer, 
as the case may be, within such time as the supreme court 
may prescribe, and the cause shall then be disposed of as 
though no appeal had been taken: Provided further. 
That where there are two or more defendants a portion 
of whom only moved to dismiss, all proceedings shall be 
stayed as to the other defendants, except filing and serv- 
ing pleadings, until such motion is finally disposed of: 
Provided further. That no such appeal may be taken from 
an order denying a motion to "dismiss, except upon an 
order signed by a justice of the supreme court allowing 
such appeal; but such appeal shall be allowed in all cases 
unless the justice or justices considering the application 
shall affirmatively determine that the petition for the 
allowance of such appeial does not present a meritorious 
question. 

See 1 Whitehouse Eq. P., § 507; 2 Whitehouse Eq. P., § 1984. 

Sec. 19. Claim of appeal — Filing. Any party desiring 
to appeal from the order or decree of the circuit court 
in chancery shall, within twenty days after the entry of 
such order or decree, file or cause to be filed a claim of 
appeal in writing with the clerk of the court where such 
decree or order was entered, and shall also within the 
said twenty days pay a fee of five dollars to the clerk: 
Provided, That when any oi^der or decree is entered in 
vacation, the time for taking an appeal shall be computed 
from the time of the service of notice of such decree as 
provided by law. 

See 1 Whitehouse Eq. P., § 507 ; 2 Whitehouse Eq. P., § 1985. 

Sec. 20. Extension of time. The circuit court in which 
such decree or order was rendered or the judge of such 
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court at chambers, or any justice of the supreme court 
may, upon cause shown and notice to the opposite party, 
extend the time for taking or perfecting any appeal: 
Provided, That the time for perfecting an appeal shall 
not be extended for more than one year from the entry 
of the order or decree appealed from: Provided further, 
That the time in which appeals may be taken and per- 
fected may be extended, not exceeding six months from 
the expiration of the time herein specified, by the supreme 
court or one of the supreme court justices at chambers, 
when any party has been prevented from taking or per- 
fecting such appeal by circumstances beyond his control. 
Such extension shall only be made on special motion and 
after a proper showing. 

See 1 Whitehouse Eq. P., § 513; 2 WMtehouse Eq. P., § 1986. 

Sec. 21. Stay of proceedings — Bond. No appeal shall 
operate to stay proceedings in said cause, unless the party 
taking such appeal shall, within the time allowed for per- 
fecting such appeal, file with the clerk of said court a 
bond to the appellee or appellees with sufi&cient surety 
or sureties to be approved by the circuit judge or a circuit 
court commissioner of said county or a justice of the 
supreme court, and with such penalty as such judge or 
commissioner shall approve, conditioned for the perform- 
ance or satisfaction of the decree or final order of the 
supreme court in the cause, and payment of all costs of 
the appellee or appellees in the matter of the appeal. 
When the appeal is taken from a decree of foreclosure of 
a mortgage or land contract, the further condition of the 
bond shall be to pay to the appellee the damages which 
may result to the appellee from the stay of proceedings, 
in which damages the appellant shall be held to have 
contemplated the fair rental value of the premises 
affected, which damages in the case of foreclosure of land 
contract shall be computed as starting within six weeks 
from the date of the decree which may be appealed from, 
and in foreclosure of mortgages, as starting seven months 

WMteluyuBQ Supp. — 5 
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and two weeks from the date of said decree: Provided, 
however, That in no event shall such damages be awarded 
the appellee in said cause under such a bond in a greater 
amount than the amount of the deficiency reported by the 
circuit court commissioner on the final sale of said prem- 
ises, if the order of sale be affirmed by the supreme court. 
Notice of the application for the approval of such bond 
shall be given to the appellee or appellees as on other 
motions, which notice shall contain the penalty and the 
names of the sureties of the proposed bond, and upon the 
hearing of said application such appellee or appellees 
shall be heard as to the sufficiency of the penalty named 
in and the responsibility of the sureties proposed to such 
bond : Provided, That in case such bond be approved by 
a circuit court commissioner, the circuit court in which 
such decree or final order was rendered or the judge of 
such court at chambers may on motion order an additional 
bond and fix the penalty therein and approve the sure- 
ties thereto: Provided further. That" the supreme court 
or any justice thereof may on special motion and proper 
showing after such appeal has been perfected, order an 
additional bond and fix the penalty thereof and approve 
the sureties thereto. 

See 1 Whitehouse Eq. P., § 509; 2 Whitehouse Eq. P., § 1987. 

Sec. 22. Evidence — Settling for review. The evidence, 
if any, taken on the hearing on said cause in open court 
or before a circuit court commissioner or by deposition or 
in any other manner, shall be settled for review in the 
same manner and within the same time as is provided by 
law or the rules of court for the settlement of bills of 
exceptions. 

See 1 Whitehouse Eq. P., § 514; 2 Whitehouse Eq. P., § 1988. 

Sec, 23. Time for perfecting appeal — Bond. No stay 
of proceedings upon any final order or decree rendered 
in any circuit court in chancery shall hereafter be granted 
or allowed for the purpose of settling a ease therein and 
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taking and perfecting an appeal therefrom, for a longer 
period than twenty days from the entry of such decree 
or order, unless the party applying for such stay, if a 
decree shall have been rendered against him, shall exe- 
cute to the adverse party a bond with sufficient surety or 
sureties in such sum as the circuit judge before whom the 
case was tried shall designate, conditioned for the per- 
formance and satisfaction of such decree or final order if 
the same be not set aside or reversed, and that if an appeal 
be taken from such decree or order, the appellant shall 
prosecute such appeal to effect, and shall perform and 
satisfy such decree as shall be rendered against him 
thereon. When the appeal is taken from a decree of fore- 
closure of a mortgage or land contract, the further con- 
dition of the bond shall be to pay to the appellee the dam- 
ages which may result to the appellee from the stay of 
proceedings, in which damages the appellant shall be 
held to have contemplated the fair rental value of the 
premises affected, which damages in the case of fore- 
closure of land contract shall be computed as starting 
within six weeks from the date of the decree which may 
be appealed from, and in the foreclosure of mortgages, 
as sta:rting seven months and two weeks from the date 
of said decree : Provided, however, That in no event shall 
such damages be awarded the appellee in said cause under 
such a bond in a greater amount than the amount of the 
deficiency reported by the circuit court commissioner on 
the final sale of said premises if the order of sale be 
affirmed by the supreme court. Notice of the time and 
place when such bond will be presented to the circuit 
judge for approval shall be served upon the adverse 
party as on other motions: Provided, That in case the 
party applying for such stay of proceedings shall be 
unable to give such bond by reason of poverty, the judge 
may upon due proof of inability for such reason grant 
such stay without requiring such bond, for such reason- 
able time as the judge may determine: Provided fnr^h&c, 
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That no other or further bonds shall be required to stay- 
proceedings upon any appeal from such decree or final 
order by or on behalf of the party filing such bond. 

See 2 Whitehouse Bq. P., § 1989. 

Sec. 24. Duty of register. It shall be the duty of the 
clerk of such court, upon payment to him of the said sum 
of five dollars as his fees, by the appellant, to attach 
together the original bill, process, answer, and all other 
proceedings, processes, motions, notices, orders and de- 
crees which have been filed in said cause, together with 
the testimony as settled in the said cause, and also a 
copy of all journal and calendar entries and all other 
proceedings of record in the cause not embraced in the 
original papers hereinbefore mentioned, and transmit the 
same, together with his certificates of the genuineness 
of the said originals and the correctness of said copies 
of such journal and calendar entries and records, to the 
supreme court within fifteen days after such appeal shall 
be perfected. Such appeal shall be deemed to be per- 
fected, upon the filing of the claim of appeal, and pay- 
ment of the clerk's fee, as hereinbefore provided, unless 
it shall be necessary to settle a case. In such event, said 
appeal shall be deemed to be perfected when such case 
shall be settled and signed. 

See 1 Whitehouse Bq. P., § 514; 2 Whitehouse Eq. P., § 1990. 

Sec. 25. 

No change. See 2 Whitehouse Bq. P., § 1991. 

Sec. 26. 

No change. See 2 Whitehouse Bq. P., § 1992. 

CHAPTEE LXXXI 

Of Laws Ebpealed and Excepted Fkom Repeal 

Section 1. Acts repealed and excepted. Chapters 20 
and 21 with the exception of section 229-, chapters 22, 23, 
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24 and 25 with the exception of section 309; chapter 26 
with the exception of sections 347 and 349 to 355 inclu- 
sive; chapters 27, 29, 33 and 34 with the exception of 
sections 707 and 820; chapters 35, 37, 38, 40 and 189 with 
the exception of sections 7105 to 7115 inclusive ; chapters 
234, 236 and 243 to 246 inclusive; chapters 249 to 256 
inclusive ; chapter 260 with the exception of sections 9550 
and 9552; chapters 261 to 265 inclusive; chapters 267 to 
272 inclusive; chapters 274, 275, 276 and 277 with the 
exception of sections 10015 to 10021 inclusive; chapters 
279 to 282 inclusive; chapter 283 with the exception of 
sections 10238, 10243, 10244, 10246 and 10247; chapters 
284 to 287 inclusive; chapter 288 with the exception of 
sections 10396, 10427, 10428, 10429, 10432, and 10449 to 
10453 inclusive; chapter 289 with the exception of sec- 
tions 10484, 10489, 10490, 10491 and 10504; chapters 292, 
293, 294, 299, 300, 301, 303, 304, 308, 309 and 
310 with the exception of section 11204; chapter 311 with 
the exception of sections 11221, 11223, 11225, 11227, 11230, 
11231, 11232 and 11250 to 11253 inclusive, and chapter 
312 with the exception of sections 11300 and 11301 of the 
Compiled Laws of 1897; sections 2445, 2447, 2449, 2451, 
2453, 2466, 2467, 2468, 2470, 2471, 2549 to 2555 inclusive, 
2585, 2586, 2604, 2609, 2640, 2673, .2696, 2948, 3365, 3717, 
4721, 4722, 4865, 5263, 5916, 6137, 6167, 6454, 6477, 6538, 
6640, 6678, 6692, 6748, 6805, 6822, 6981, 7027, 7471, 7636, 
8149, 8222, 8444, 8543, 8544, 8580, 8581, 8582, 8955, 8990, 
9046, 9047, 9054, 9057, 9278 to 9281 inclusive, 9289, 9919, 
10046, 10549, 10552, 10553, 10554, 10740, 10741, 10742, 
10924, 11122, 11123, and 11127 to 11132 inclusive, of said 
Compiled Laws of 1897; Acts 90, 155, 197 and 199, section 
2 of Act 219, section 11 of Act 225, sections 1, 2, 3, 5, 8, 9, 
10, 11, 15, 16, 18, 19, 20, 21, 25, 29, 32, 33, 35, 37, 39, 40, 
41, 42, 43, 44, 45 and 46 of Act 253, and Act 260 of the 
Public Acts of 1899; section 3 of Act 59, and Acts 40, 63 
and 208, of the Public Acts of 1901; Act 153, section 5 of 
Act 168, section 42 of Act 217, and section 30 of Act 232, 
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of the Public Acts of 1903; Act 175, section 2 of Act 218, 
section 17 of Act 283, and Act 310, of the Public Acts of 
1905; Acts 46, 75 and 271, of the Public Acts of 1907; 
Acts 60 and 73, section 31 of Act 101, section 5 of Act 104, 
sections 1, 2, 3, 4, 5 and 8 of Act 123, A^ct 136, sections 
3 and 4 of Act 209, Act 240, section 10 of Act 265, sections 
1, 2, 4, 5, 6 and 7 of Act 299 ; Act 311, Act 315, of the Public 
Acts of 1909; Acts 167, 195, 227, and 232, section 2 of Act 
233, and sections 1, 2, 4 and 5 of Act 267, of the Public 
Acts of 1911; and sections 1, 2, 3, 4 and 6 of Act 94, Act 
163, Acts 237, 376, 396, and section 17 of Act 398, of the 
Public Acts of 1913, with all amendments to said chapters, 
sections and acts and all acts or parts of acts inconsistent 
with or contravening the provisions of this act, including 
inconsistent or contravening provisions contained in the 
sections above excepted, are hereby repealed exceptin so 
far as the same are herein re-enacted. 

Sec. 2.^ Particular actions and proceedings not affected. 
Actions in special cases, and special proceedings pro- 
vided for in the tax laws of this state; in the drain laws; 
in the election laws; in the laws relating to the commit- 
ment, confinement and treatment of insane and mentally 
defective persons ; in the laws relating to the commitment, 
confinement and treatment of the feeble-minded and epi- 
leptic; in the laws relating to the commitment and con- 
finement of persons in the state schools, hospitals or sani- 
tariums; in the laws relating to dependent, neglected and 
delinquent children; in the laws relating to separate 
maintenance, divorce and the annulment and affirmance 
of marriage; in the laws relating to the foreclosure of 
liens, of mechanics and others upon real estate; in the 
laws relating to liens upon personal property; in the laws 
relating to the enforcement of claims against water-craft; 
in the laws relating to condemnation proceedings; in the 
law relating to actions for waste; in the laws relating to 
vacating cemeteries; and in all other laws relating to 
actions in special cases and special proceedings, the sub- 
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ject matter of •which is not embraced within the provi- 
sions of this act, and not specifically repealed, are not to 
be deemed repealed or superseded by this act, but the 
same are retained, and the procedure therein shall be as 
in such laws provided : Provided, however. That in such 
actions and proceedings the provisions of section 65 of 
chapter 2 ; of section 1 of chapter 12 ; of section 5 of chap- 
ter 13, and of section 5 of chapter 14 of this a-ct shall be 
applicable. 

Sec. 3. When eifective. This act shall take effect and 
be in force on and after January 1, 1916. 
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The New Jersey Chancery Act of 1915 

Prefatory Note 

The New Jersey Chancery Act of 1915, a supplement to 
the Chancery Act Revision of 1902, was passed March 
30, 1915, after all of the three volumes of Whitehouse's 
Equity Practice were in print. 

It is provided by the act that it shall not take effect 
until July 4, 1915, and that it shall not affect pending 
causes begun prior to that date. 

The act comprises ten sections followed by two 
schedules. Schedule A comprising sixty-five sections 
and containing the general rules established by the act 
for the regulation of chancery procedure until other rules 
shall be made by the chancellor, and Schedule B contain- 
ing certain illustrative forms. 

It should be noted, however, that only a small portion 
of the New Jersey Statutes and Eules covering chancery 
procedure, which are contained between Sections 2431 
and 2846, pages 1475 and 1625 in Volume 2 of White- 
house 's Equity Practice are repealed or in any way modi- 
fied by the new act or the rules prescribed therein. The 
great body of the existing statutes and rules remain 
wholly unaffected. 

This pamphlet contains the new act in its entirety, 
fully annotated with references to all three volumes of 
Whitehouse's Equity Practice and conveniently indexed. 

As to the effect of the new act upon Volume 1 of White- 
house's Equity Practice it may be said that the state- 
ments of legal propositions contained in the text of that 
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volume will be wholly unaffected by it, but for the qon- 
yenience of the practitioner references have been inserted 
directing him to those sections of Volume 1 where the 
same or kindred topics are discussed, or which carry 
footnotes affected by the amendments. 

As to Volume 2 of Whitehouse's Equity Practice, anno- 
tations have been made under each section of the new 
act referring to all the sections which are repealed, 
amended or otherwise affected, and often to sections 
where, similar topics are discussed, although no change is 
made therein by the new act. 

Eeferences are also made under each section of the new 
act to the form numbers of those forms in Volume 3, 
which are in any way affected by the new act. In view 
of the fact that the new act does not make the use of the 
forms in Schedule B mandatory, but merely provides in 
Eule 3 that these or similar forms shall be used as far as 
they are applicable, the forms contained in Volume 3 
are but little affected by the new act, since those sug- 
gested in the latter are based upon peculiar individual 
circumstances and are illustrative merely. 

The first ten sections of statutory provisions in the 
new act, which are distinct from the rules contained in 
Schedule A, prescribe no marked departure from the 
principles of general chancery procedure or methods 
already in vogue in other states. 

The most important portion of the new act is that pre- 
scribed in Schedule A, which covers the general rules. 
The changes made by these rules in the equity procedure 
of New Jersey clearly show the influence of the new 
Federal Equity Eules of 1913, which they follow in many 
respects. 

Changes other than those of the above character may 
be stated to comprise two classes, viz. : first, those which 
are obviously calculated to simplify and expedite pro- 
cedure in certain matters in which the tendency of court 
practice and decisions has been in that direction; sec- 
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ondly, rules which are practically declaratory merely of 
recognized principles governing good pleading and prac- 
tice in equity. 

None of these changes is properly to be deemed radi- 
cal or revolutionary. Those which most markedly affect 
the old methods of equity pleading are, perhaps, the rules 
which abolish demurrers, pleas and exceptions to answers 
and substitute in their stead motions and answers in Ueu 
of pleas. 

It should be noted that section 11 of the new act gives 
the chancellor the power to make rules which shall super- 
sede the rules prescribed by the act in Schedule A, when- 
ever they conflict, and to supersede any rule when deemed 
expedient, although section 3 provides that all proceed- 
ings shall be according to rules. 

For years to come the various decisions prior to the 
Chancery Act of 1915 of New Jersey must be read in 
the light of the statutes and rules then existing; all 
pending cases must be conducted under the former 
statutes and rules; it will be important to be able to 
refer to the decisions of other states construing the pro- 
visions of statutes or rules already existing in those 
states which are similar to new provisions of the New 
Jersey Act; a great portion of the New Jersey stat- 
utes and rules as given in Volume 2 of Whitehouse's 
Equity Practice are still unrepealed and in no way modi- 
fied or affected by the new act or rules and must be 
read and construed together with the new statutes and 
rules; the practice of all other jurisdictions, state and 
federal, are also contained in the work. For these reasons 
it is believed that Whitehouse's Equity Practice, sup- 
plemented by this pamphlet comprising the act annotated 
with references to this work and indexed, is wholly un- 
impaired in value to the New Jersey practitioner by the 
provision of the new act. The publishers will, if in their 
discretion it seems necessary or desirable, publish bien- 
nial supplements to Whitehouse's Equity Practice, in- 
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eluding any changes hereafter made in the equity statutes 
or rules of the various jurisdictions. 

In conclusion it may be said that it is manifest that no 
equity practitioner can consider himself equipped for his 
work who starts out with a bare set of statutes and rules 
of his own state relating to the subject. He must. have, 
in addition, the whole body of the law of chancery 
pleading and practice to supplement and aid in the con- 
struction of the statutes and rules of his own state and 
to supply the manifold points of practice under varying 
circumstances which are not covered by them. It is this 
body of the law governing equity pleading and practice 
in its entirety in this country, both in state and federal 
jurisdictions, that the author and publishers have aimed 
to provide the practitioner in Whitehouse's Equity 
Practice. 



The New Jersey Chancery Act of 1915 

New Jersey Laws, 1915, Chapter 116 

A supplement to an act entitled ' ' An act respecting the 
Court of Chancery" (Revision of 1902), approved April 
third, one thousand nine hundred and two. 

1. Short title and construction. The short title of this 
act is "The Chancery Act (1915)." It shall be liberally 
construed. 

2. Deflnitions. The following terms, for the purposes 
of this act, have the following meanings: The word 
"may" is not mandatory; the term "Chancery Act" 
refers to the act to which this is a supplement; the 
"rules" herein mentioned are rules of the Court of 
Chancery; the words "plead, answer or demur," as used 
in statutes and rules now existing, shall be construed as 
equivalent to the word "answer" or "plead" when neces- 
sary to harmonize them with the procedure herein 
authorized. 

The filial clause of this provision should be read in connection with 
Eule 51 of this act, p. 101, post, which abolishes demurrers. For provisions 
of the former acts and rules relative to demurrers, see 2 Whitehouse Eq. 
P., §§2451-2457, 2707-2711, 2829, 2846. See also 1 Whitehouse Eq. P., 
Chapter XI, pp. 390 et seq.; 3 Whitehouse Eq. P., Form No. 405, p. 2419. 

3. Parties and pleadings — Rules as to. The Chan- 
cellor, by rules, may regulate and determine all questions 
relating to the subject of parties to all suits and proceed- 
ings brought before the Chancellor or in the Court of 
Chancery. All pleadings in such suits and proceedings 
shall be according to rules. 

As to general power to make rules, see 2 Whitehouse Eq. P., §§ 2520, 
2530. As to bringing in new parties, see 2 Whitehouse Eq. P., § 2460. As 
to provisions regarding pleadings, see 2 Whitehouse Eq. P., §§ 2683-2686. 
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4. Sham defense — Decree pro conf esso. Any frivolous 
or sham defense may be struck out on notice, and a decree 
pro conf esso entered, or the defendant may be allowed 
to defend on terms, or such other order or decree may be 
made in the premises as may be just. 

Taking the bill pro conf esso, in general, is discussed in 1 Whitehouse 
Eq. P., Chapter IX, pp. 357 et seq.; see particularly New Jersey provisions, 
note 2, p. 360, to which the above is additional, and note 5, p.' 361. Answers, 
in general, are discussed in 1 Whitehouse Eq. P., Chapter XIII, pp. 447 
et seq.; see particularly §§ 271, 272, note 74, and § 277, to which the above 
is additional. As to exceptions to answer, see 2 Whitehouse Eq. P., §§ 2707- 
2711. As to practice where answer insufficient, see 2 Whitehouse Eq. P., 
§ 2458. 

5. Mistake in procedure — Amendment. No suit or pro- 
ceeding shall be dismissed on the ground that it was 
erroneously begun by bill instead of by petition, or by 
petition instead of by bill; but in such case the court may 
order proper amendments to be made upon terms. 

Amendments, in general, are discussed in 1 Whitehouse Eq. P., Chapter 
XVII, pp. 520 et seq.; see particularly note 1, p. 520, to which the above 
is additional. As to method of commencing suit, see 2 Wtitehouse Eq. P., 
§ 2433. As to statutory provisions and rules governing amendments, see 
2 Whitehouse Eq. P., §§ 2509, 2701-2706. 

6. Costs. The court, upon making any order or decree, 
may charge the successful party with costs, or a reason- 
able counsel fee, or both, in any case in which the court 
shall deem it just to do so. 

Costs, in general, are discussed in 1 Whitehouse Eq. P., Chapter XXIX, 
pp. 867 et seq.; see particularly §§521 and 523, to which the above is 
additional. As to general power to award costs, see 2 Whitehouse Eq. P., 
§ 2517. As to rules in regard to costs, see 2 Whitehouse Eq. P., §§ 2739- 
2751. As to allowance of counsel fees, see 2 Whitehouse E^. P., § 2523. 
As to rules for allowances to counsel, see 2 Whitehouse Eq. P., §§2842, 
2843. 

7. Decree to declare rights. Subject to rules, any per- 
son claiming a right cognizable in a court of equity, under 
a deed, will, or other written instrument, may apply for 
the determination of any question of construction thereof. 
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in so far as the same affects such, right, and for a declara- 
tion of the rights of the persons interested. 

As to quieting title, see 2 Whitehouse Eq. P., § 2606. As to proceedings 
to determine existence and validity of covenants, see 2 Whitehouse Eq. P., 
§ 2623. 

This provision is in line with recognized chancery practice. 

8. Jury trial in court of law — Waiver of right — ^Retain- 
ing' cause. If any question, ordinarily determinable at 
law and requiring jury trial, arise in a suit of which the 
Court of Chancery has jurisdiction, a jury .trial, if re- 
quired, may be ordered, but shall be deemed to be waived 
unless demanded in the pleadings. In case of such de- 
mand, if the issue be one requiring a jury trial, the court 
shall send such issue of fact to a court of law for trial 
according to the existing practice. 

But in all cases referred to in this section the Court of 
Chancery shall retain the cause until the legal question 
shall be determined, or until an adequate opportunity to 
determine the same shall have been given, unless justice 
or the public interest requires a dismissal of the cause. 

Issues to juries, in general, are discussed in 1 Whitehouse Eq. P., Chap- 
ter XXI, pp. 611 et seq.; see particularly § 376, to which the above is 
additional. As to the trial of issues of law in certain cases, see 2 White- 
house Eq. P., §§ 2610, 2612, 2621, 2627. 

9. Questions of law to be determined — Exceptions. 

Any question, ordinarily determinable at law, arising in 
a suit of which the Court of Chancery has jurisdiction, 
other than a question requiring a jury trial or a determi- 
nation upon certiorari, mandamus or quo warranto, shall 
be determined by the Court of Chancery in that suit. 

As to certifying matters of law to the Supreme Court, see 2 White- 
house Eq. P., § 2511. 

This states a principle well recognized as a part of the incidental juris- 
diction of equity and which is specifically provided for in the Federal Equity 
rules and the rules of most jurisdictions. 

10. Writ of injunction not to issue. A decree or order 
of injunction shall have the effect of a writ of injunction. 
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and no writ of injunction shall issue unless specially 
directed. 

Injunctions, in general, are discussed in 1 Whitehouse Eq. P., Chapter 
XXVI, pp. 729 et seq.; see particularly New Jersey Practice, as stated in 
§ 464, note 10, p. 755, which is affected by the above. As to issuance of 
writs of injunction, see 2 Whitehouse Eq. P., § 2769. 

This proceeding is already substantially followed in New Hampshire. 
See 2 Whitehouse Eq. P., § 2428. 

11. Power to maJse rules. In addition to the power now 
vested in the Chancellor to make rules, he shall prescribe 
rules to give effect to the provisions of this act, and other- 
wise to simplify procedure in the Court of Chancery, 
Such rules shall supersede (so far as they conflict with) 
statutory and other regulations heretofore existing. Until 
such rules shall be made, the rules hereto annexed in 
Schedule A shall be deemed to be rules of the Court of 
Chancery, subject to suspension and amendment in any 
part thereof by the Chancellor, as experience shall show 
to be expedient. 

As to general power to make rules, see 2 Whitehouse Eq. P., §§ 2520, 
2530. For the former rules, see 2 Whitehouse Eq. P., §§ 2637-2846. 

Apparently the practical effect of this section is to place the whole 
course of chancery practice in the discretion of the chancellor, with power 
to suspend the effect even of the statutes themselves, although § 3 provides 
that all proceedings shall be according to rules. 

12. Saving clause. This act shall not apply to any suit 
or proceeding commenced before July fourth, one thou- 
sand nine hundred and fifteen. 

13. Repealer. All acts and parts of acts inconsistent 
with this act and the following sections of the Chancery 
Act, are hereby repealed: sections one, twenty, twenty- 
one, twenty-two, twenty-four, twenty-five, twenty-six, 
twenty-seven, twenty-eight, twenty-nine, thirty, thirty- 
two and thirty-five. Provided, that nothing in this re- 
pealer shall impair or affect any suit commenced before 
this act shall have taken effect. 

The sections enumerated above are 2 Whitehouse Eq. P., §§ 2431, 2451, 
2452, 2453, 2455, 2456, 2457, 2458, 2459, 2460, 2461, 2463, 2466. 
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SCHEDULE A 
Rules Under the Chancery Act (1915) 

I. Geneeal Rules 

1. Definitions. The word "may," as used in these 
rules, is not mandatory. 

2. Extending time. The time limited ia these rules for 
doing any act may, for good cause, be extended by order 
either before or after the expiration of the time. 

As to extension of time for taking testimony, see 2 Whitehouse Eq. P., 
§ 2721. As to extension of time for issuance of writ of injunction, see 2 
Whitehouse Eq. P., § 2769. See generally the various provisions regulating 
the time in which specific acts shall be done. 

This is practically merely' declaratory of recognized principles governing 
good pleading and practice in equity. 

3. Forms. The forms appended in Schedule "B," or 
similar forms, shall be used so far as they are applicable. 

Formal parts of bill, see 3 "Whitehouse Eq. P., Form No. 17, p. 1971 ; for- 
mal parts of decree, see 3 Whitehouse Eq. P., Form No. 540, p. 2515; for- 
mal parts of demurrer, see 3 Whitehouse Eq. P., Form No. 405, p. 2419; 
formal parts of plea, see 3 Whitehouse Eq. P., Form No. 443, p. 2439; 
form of prayer for injunction, see 3 Whitehouse Eq. P., Form No. 46, p. 
1977; form of replication, see 2 Whitehouse Eq. P., §2827, 3 Whitehouse 
Eq. P., Form No. 511, p. 2489; formal parts of supplemental biU, see 3 
Whitehouse Eq. P., Form No. 330, p. 2373., 

4. Rules may be suspended. These rules shall be con- 
sidered as general rules for the government of the court 
and the conduct of causes, and as the design of them is 
to facilitate business and advance justice, they may be 
relaxed or dispensed with by the court in any case where 
it shall be manifest to the court that a strict adherence 
to them will work surprise or injustice. 

As to power over rules, see 2 Whitehouse Eq. P., §§ 2520-2530. 

n. Pbocess AND Parties 

5. Subpoena to answer. The subpoena to answer shall 
be substantially in the form stated in Schedule B, annexed 
to these rules. 



90 NEW JERSEY CHANCERY ACT OF 1915 

As to provisions regarding subpoena to answer, see 2 Whitehouse Bq. 
P., §§ 2433, 2687, 2688. 

6. Complainants — Refusal to join. All persons claim- 
ing an interest in the subject of the action and in obtain- 
ing the relief demanded, either jointly, severally, or in 
the alternative, may join as complainants, except as 
otherwise herein provided. 

A person entitled to join as complainant, but decliuing 
to do so, may be joined as defendant, the reason therefor 
being stated in the bill of complaint. 

Parties, in general, are discussed in 1 Whitehouse Eq. P., Chapter IV, 
pp. 53 et seq.; see particularly discussion of fundamental principles gov- 
erning joinder of parties, §§ 49-53, pp. 71 et seq., with which the above is 
consistent. As to joinder of new parties, see 2 Whitehouse Eq. P., §§ 2460, 
2461. As to joinder of plaintiffs where injunction is sought against com- 
mon nuisance, see 2 Whitehouse Eq. P., § 2771. 

This is practically merely declaratory of recognized principles governing 
good pleading and practice in equity. 

7. Defendants. Any person may be made a defendant 
who either jointly, severally or in the alternative is 
alleged to have or claim an interest in the controversy, or 
in any part thereof, adverse to the complainant; or whom 
it is necessary or proper to make a party for the complete 
determination or settlement of any question involved 
therein. 

See notes to Bule 6, ante. 

This is practicaUy merely declaratory of recognized "J)rinciples governing 
good pleading and practice in equity. 

8. Joint and several demands. In all cases in which 
the complainant has a joint and several demand against 
several persons, either as principals or sureties, it shall 
not be necessary to join as defendants all the persons 
liable therefor; but the complainant may, by leave of 
court, proceed against one or more of those severally 
liable. 

Joint contractors, as parties, are discussed in 1 Whitehouse Eq. P., § 70, 
pp. 129 et seq.; see particularly note 79, p. 136, to which the above is 
additional. 

This conforms to Federal Equity Eule 42. See 2 Whitehouse Eq. P., 
■ § 3920. 
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9. Personal representatives. In suits on a joint con- 
tract, whether partnership or otherwise, the personal rep- 
resentatives of a deceased co-contractor may join as com- 
plainants or be joined as defendants, with the survivor or 
survivors. 

Partners, as parties, are discussed in 1 Whitehouse Eq. P., § 70, pp. 129 
et seq.; executors and administrators, as parties, is discussed in 1 Whitehouse 
Eq. P., § 74, pp. 143 et seq. As to revival of suit on death of one of several 
parties, see 2 Whitehouse Eq. P., § 2544. 

10. Separate hearings. The court may, upon motion, 
order a separate hearing between the complainant, or one 
or more of several complainants, and the defendant, or 
one or more of several defendants, or between co- 
defendants. 

See 1 Whitehouse Eq. P., Chapter XXII, pp. 632 et seq., and particularly 
note 1, p. 632, and note 8, p. 634, to which the above is supplemental. 

11. Parties in alternative. Persons may be joined as 
defendants against whom the right to relief is alleged to 
exist in the alternative, although a right to relief against 
one may be inconsistent with a right to relief against the 
other. 

See 1 Whitehouse Eq. P., § 101, pp. 195 et seq., ' ' Charges in the alter- 
native," § 120, pp. 226 et seq., "Alternative relief." 

12. When heir is not a necessary party. In suits to 
execute the trusts of a wUl it shall not be necessary to 
make the heir at law a party; but complainant may make 
the heir a party where he desires to have the will estab- 
lished against the heir. 

Heirs and devisees as parties are discussed in 1 Whitehouse Eq. P., § 73, 
pp. 141 et seq.; see particularly note 97, p. 141, to which the above is addi- 
tional. As to heirs as parties, see 2 Whitehouse Eq. P., § 2441. 

This conforms to Federal Equity Rule 41. See 2 Whitehouse Eq. P., 
§3919. 

13. Court may strike out or add parties. The court, at 
any stage of the proceedings, either upon or without ap- 
plication, may order, upon terms, any party improperly 
joined to be dropped; or any party improperly omitted, 

WhitehouBe Supp.— 7 
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or whose presence is necessary to a complete determina- 
tion of the controversy, to be added. 

Defects as to parties by nonjoinder or misjoinder are discussed in 1 
Whitehouse Eq. P., §§ 76, 77, pp. 149 et seq.; see particularly iiote 20, p. 
152; note 24, p. 153; note 31, p. 155; note 40, p. 157; note 1, p. 520; to 
all of which the above is additional. As to addition of parties who have 
acquired an interest after filing of bill, see 2 Whitehouse Eq. P., §§ 2460, 
2461. 

14. Same subject. The court may determine the con- 
troversy as between the parties before it, where it can do 
so without prejudice to the rights of others. 

Where a complete determiaation cannot be had without 
the presence of other parties the court may direct them to 
be brought in, but in all cases where it shall appear to the 
court that persons who might otherwise be deemed proper 
parties to the suit cannot be made parties by reason of 
their being out of the jurisdiction of the court, or in- 
capable otherwise of being made parties, the court may, 
in its discretion, proceed in the cause without making 
such persons parties; and in such cases the decree shall 
be without prejudice to the rights of the absent parties. 

Where a person, not a party, has an interest or title 
which the decree will affect, the court, on his application, 
shall direct him to be made a party. 

See, in addition to the references cited in notes to Bule 13, ante, 1 White- 
house Eq. P., §§ 49 et seq., pp. 71 et seq., and particularly §§ 56, 57, pp. 
87 et seq., for classifi.cation of parties in general and of proper parties 
substantial in particular, consistent with the above. As to addition of 
parties by order of court, see 2 Whitehouse Eq. P., §§ 2460, 2461. As to 
practice where proper parties are not in jurisdiction, see 2 Whitehouse Eq. 
P., § 2443. 

This conforms to Federal Equity Rule 39. See 2 Whitehouse Eq. P., 
§ 3917. 

15. Existing rights to join parties not abridged. 

Nothing in these rules contained shall abridge the rights 
or liabilities respectively (as determined by the practice 
heretofore existing) of persons to join as complainants, 
or to be joined, as defendants. 

See notes to Eule 14, ante. 
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16. Decree for or ag'ainst parties. In the discretion of 
the court, a final decree or decrees may be made — 

(a) For or against one or more of several complainants 
and for or against one or more of several defendants, ac- 
cording to their respective rights and liabilities ; 

(b) And the court may determine the ultimate rights 
of the parties, on each side, as between themselves ; 

(e) And grant to the defendant any relief to which he 
may be entitled; 

(d) And when a bill of complauit, or cause of action, 
is sustained in favor of or against, only a part of the 
parties thereto, a decree (interlocutory or final) may be 
made in favor of, or against, such parties, respectively, 
at any stage of the proceedings. 

See 1 Whitehouse Eq. P., Chapter XXIII, "Decrees," pp. 641 et seq.; 
and particularly note 42, p. 652, to which the above is additional. 

17. Decree against one of several jointly liable. An 
unsatisfied decree against one or some of several persons 
jointly liable shall not discharge the others from the joint 
liability. 

See note to Eule 16, ante. 

18. One execution on several decrees. One execution 
may issue on one or more final decrees made in the same 
cause. 

See 1 Whitehouse Eq. P., § 421, pp. 672 ei seq., and particularly note 25, 
p. 674, to which the above is supplemental. 

III. JoiNDEE OP Causes of Action and Counter-Claim 

19. Trustee in bankruptcy. Claims by a trustee in 
bankruptcy, as such, must not (without leave of court) 
be joined with any claim by him in any other capacity. 

See discussion of multifariousness and misjoinder of causes, 1 White- 
house Eq. P., §§ 109-116, pp. 200 et seq., and particularly note 19, p. 202, 
and note 20, p. 204, to which the above is additional. 

This is practically merely declaratory of recognized principles governing 
good pleading and practice in equity. 

20. Personal representatives. Claims by or against 
any executor or administrator, as such, must not (without 
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leave of court) be joined with, claims by or against him 
personally, unless the latter claims arose with reference 
to the estate of his testator or intestate. 

See note to Eule 19, ante. 

This is practically merely declaratory of recognized principles governing 
good pleading and practice in equity. 

21. Suits for divorce. In a suit for divorce or annul- 
ment of marriage no other cause of action shall be joined 
without leave of court. 

See note to Eule 19, ante. 

22. Joint claims. Claims by complainants jointly, may 
be joined with claims by them, or any of them, separately, 
against the same defendant. 

See note to Eule 19, ante. 

23. Husband and wife. Claims by or against husband 
and wife may be joined with, claims by or against either 
of them separately. 

See note to Eule 19, ante, to which the above is additional; see also dis- 
cussion of married women as parties, 1 Whitehouse Bq. P., § § 43, 48, pp. 
53, 67 et seq., and particularly notes 5, 6, p. 54, an'd 38, 39, p. 68, to which 
the above is additional. 

24. Separate causes of action. Persons interested in 
separate causes of action may join as complainants or be 
joined as defendants, respectively, if the causes of action 
have a common question of law or fact, and arose out of 
the same transaction or series of transactions. 

See discussion of multifariousness and misjoinder of causes, 1 White- 
house Eq. P., §§ 109-116, pp. 200 et seq., and especially § 113, p. 209, with 
which the above is consistent. 

25. "Transactions." The transactions referred to in 
the preceding section include any transaction which grew 
out of the subject matter in regard to which the con- 
troversy has arisen. 

See note to Eule 24, ante. 

26. Persons severally liable. Persons severally and 
immediately liable to be sued in equity on the same obli- 
gation or instrument, including parties to bills of ex- 
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change and promissory notes; also endorsers, guarantors 
and sureties, whether on the same or by a separate instru- 
ment, may all, or any of them, be joined as defendants, 
and a joint decree may be rendered against those so 
joined; but where the cause of action against one person 
is not complete until after decree against the other, such 
person cannot be joined as defendant. 

As to joinder of interested parties, see 2 Whitehouse Eq. P., §| 2460, 
2461. See note to Rule 24, ante. 

27. General right to join. Subject to the provisions of 
other rules herein contained, the complainant may join 
any causes of action. 

See note to Eule 24, ante. 

28. Court may strike out or order separate hearings. 

The court may order a separate hearing of, or may strike 
out, any cause of action which cannot be conveniently 
heard with other causes of action joined in the same suit. 

See 1 Whitehouse Eq. P., Chapter XXII, pp. 632 et seq., and partic- 
ularly note 1, p. 632, to which the above is supplemental. See also discus- 
sion of multifariousness and misjoinder of causes, 1 Whitehouse Eq. P., 
§§ 109-116, pp. 200 et seq. 

29. Counter-claim. Subject to the provisions of other 
rules herein contained, a defendant may counter-claim or 
set-off any cause of action against the complainant. He 
may, and when required by the court, shall, issue sub- 
poena against any third party necessary to be brought 
in; but, in the discretion of the court, separate hearings 
may be ordered; or if the counter-claim cannot be con- 
veniently disposed of in the pending action, the court 
may strike it out. 

See 1 Whitehouse Eq. P., § 141, notes 89, 90, p. 273 ; § 261, pp. 448 
et seq.; § 263, note 26, p. 454; § 387, note 1, p. 632; to aU of which the 
above is additional. As to answer by way of CToss-bUl, see 2 Whitehouse 
Eq. P., § 2826. 

This conforms to Federal Equity Eule 30. See 2 Whitehouse Eq. P., 
§ 390«. 
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rV. Pleadings 

30. Suits for divorce. Nothing in the following rules 
respecting pleadings shall apply to suits for divorce or 
annulment of marriage, except Eules 31 to 44, inclusive, 
which shall obtain so fax as they are applicable. 

General Rules for Pleading 

31. Form of pleadings. All pleadings must contain a 
plain and concise statement of the facts on which the 
pleader relies (and no others) but not of the evidence by 
which they are to be proved. 

The statement must be divided into paragraphs num- 
bered consecutively, each containing, as near as may be, 
a separate allegation. 

Dates, sums and numbers must be in figures. 

If any pleading be insufficient, the court may order a 
fuller and more particular statement to be made therein; 
and if the pleadings do not sufficiently define the issues, 
the court may order other issues prepared ; and may settle 
the issues if the parties differ. 

As to manner of stating allegations in pleadings, see 1 Whitehouse Eq. 
P., §§ 83-97, pp. 159 et seq., and particularly note 10, p. 164; §§ 265-267, 
pp. 456 et seq. As to repleading when original pleading is insuflScient, see 
§ 102, pp. 196 et seq.; §§ 277-280i, pp. 478 et seq. As to general rules con- 
cerning pleadings, see 2 Whitehouse Eq. P., §§ 2683-2686. As to forms gen- 
erally, see note to Bule 3, ante. 

This is practically merely declaratory of recognized principles governing 
good pleading and practice in equity. 

32. Particulars. The court may, in its discretion, order 
further and better particulars to be given of any matter 
stated in any pleading, or may order a bill of particulars 
to be given, in any case in which it may be justly required. 

See notes to Rule 31, ante. 

This is practically merely declaratory of recognized principles governing 
good pleading and practice in equity and conforms to Federal Equity Rule 
2C. See 2 Whitehouse Eq. P., § 3898. 

33. When particulars must be pleaded. When the 
pleader relies on any misrepresentation, fraud, breach of 
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trust, willful default or undue influence (and in other 
cases ia which details or particulars were required by the 
former rules of equity pleading to be pleaded) particu- 
lars of the wrong, with dates and items if necessary, 
shall be stated in the pleading so far as practicable. 

See discussion of manner of stating allegations in pleadings, 1 White- 
house Eq. P., §§ 83-97, pp. 159 et seq.j §§ 265-267, pp. 456 et seq. 

This is practically merely declaratory of recognized principles governing 
good pleading and practice in equity. 

34. Repetition prohibited. Statements of fact in. any 
pleading (as in stating separate causes of action or sepa- 
rate defenses or a counter-claim) must not be repeated 
in other parts of the same pleading, biit may be referred 
to in lieu of repetition. 

See note to Eule 33, ante, and particularly § 95, notes 57-58, pp. 182- 
183, to which the above is additional. As to recitals in pleadings, see 2 
Whitehouse Eq. P., §§2684, 2685. 

This is practically merely declaratory of recognized principles governing 
good pleading and practice in equity. 

35. Untrue statements. Allegations or denials, made 
without reasonable cause, and found untrue, shall subject 
the party pleading the same to the payment of such rea- 
sonable expenses, to be taxed by the court, as may have 
been necessarily tucurred by the other party by reason 
of such untrue pleading. 

See 1 Whitehouse Eq. P., Chapter XXIX, ' ' Costs, ' ' pp. 867 et seq., and 
particularly § 523, pp. 871 et seq. 

36. Statements not denied are admitted. Every mate- 
rial allegation of fact in a pleadiag, which is not denied 
by the adverse party, is deemed to be admitted (except as 
against an infant, or person of unsound miad) unless such 
adverse party avers that he has no knowledge or informa- 
tion thereof sufficient to form a belief. 

As to effect of answer in relation to allegations of the bill, see 1 White- 
house Eq. P., § 265, pp. 456 et seq.; § 336, pp. 558 et seq., and particularly 
note 4, p. 559, to which the above is additional. As to when answer taken 
to be true, see 2 Whitehouse Eq. P., § 2462. 

This is practically merely declaratory of recognized principles in equity. 
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37. Pleading according to legal effect. Acts and con- 
tracts may be stated according to their legal effect, but, 
in so doing the pleading should be such as fairly to ap- 
prise the adverse party of the state of facts which it is 
intended to prove; thus, an act or promise of a principal 
(other than a corporation) if, in fact, proceeding from an 
agent known to the pleader, should be so stated. 

See discussion of manner of stating allegations in pleadings, 1 White- 
house Eq. P., §§ 83-97, pp. 159 et seq.; §§ 265-267, pp. 456 et seq. 

38. Annexing copies of documents. In pleading any 
document, a copy thereof may be annexed to the plead- 
ing, and referred to therein with like effect as if it were 
recited at length ; provided, that copies of bonds or mort- 
gages or assignments thereof shall not be annexed to 
bills for foreclosure. 

As to use of documents in pleading, see 1 Whitehouse Eq. P., § 98, pp. 
187 et seq. As to recitals from documents, see 2 Whitehouse Eq. P., §§ 2684, 
2685. 

This is practically merely declaratory of recognized principles governing 
good pleading and practice in equity. 

39. Inconsistency. Inconsistent causes of action and 
inconsistent defenses, when stated in the alternative, are 
not objectionable. 

As to charges in the alternative in bills, see 1 Whitehouse Eq. P., § 101, 
pp. 195 et seq., and particularly note 100, p. 196, to which the above is 
contra; § 120, pp. 226 et seq.; § 262, p. 453, to which the above is contra. 

40. Objectionable pleadings. Unnecessary repetition, 
prolixity, scandal, impertinence, obscurity and uncer- 
tainty, and any other violation of the rules of pleading, 
are respectively objectionable. 

The court may, on motion, or of its own initiative, order 
amendments of such defects' upon terms or may make 
such other order in the premises as may be just. 

See discussion of manner of stating allegations in pleadings, 1 White- 
house Eq. P., §§ 83-97, pp. 159 et seq.; §§ 265-267, pp. 456 et seq. As to 
scandal and impertinence in pleadings, see §§ 106-108, pp. 199 et seq.; 
§§ 274-276, pp. 473 et seq. As to prolixity, see 2 Whitehouse Eq. P., §§ 2684, 
2685. As to scandal and impertinence, see 2 Whitehouse Eq. P., §§ 2707- 
2711. 
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This is practically merely declaratory of recognized principles govern- 
ing good pleading and practice in equity. 

41. Supplemental pleading's. Supplemental pleadings, 
showing matters arising since the original pleadings, or 
suit begun, may be filed by either party by leave of court 
and upon terms. 

As to supplemental bills, see 1 Whitehouse Eq. P., §§ 133-136, pp. 253 
et seq.; and particularly notes 26, 27, p. 255. As to amendments to bills, 
see §132, p. 253; §§304-320, pp. 520 et seq., and particularly note 3, p. 
522. As to amendments to answers, see §§ 278-280, pp. 480 et seq. As to 
amendments, see 2 Whitehouse Eq. P., §§ 2701-2706. As to procedure for 
joining new parties, see 2 Whitehouse Eq. P., § 2832. As to formal parts 
of supplemental bills, see 3 Whitehouse Eq. P., Form No. 330, p. 2373. 

This conforms to Federal Equity Eule 34. See 2 Whitehouse Eq. P., 
§ 3912. 

42. Copies of documents to be served. When an ex- 
press agreement, or any document, is referred to in a 
pleading, and is not annexed thereto, or recited verbatim 
therein, a copy of the document or of the agreement (if it 
be in writing) must be served on the adverse party within 
five days after service of written demand for the same. 

As to use of documents in pleading, see 1 Whitehouse Eq. P., § 98, pp. 
187 et seq., to which the above is additional. As to recitals from documents 
in pleadings, see 2 Whitehouse Eq. P., §§ 2684, 2685. 

43. Evasive denials. A denial must not be evasive, but 
must fairly meet the substance of the allegation denied; 
thus, if payment of a certain sum be alleged, when, in 
fact, less was paid, the pleader must not deny payment 
generally but must state how much was paid ; and where 
any fact is alleged with divers circumstances, some of 
which are untruly stated, the denial must not be of the 
fact as alleged, but so much as is true and material must 
be admitted and the rest only denied. 

As to method of stating allegations in answers, see 1 Whitehouse Eq. P., 
§§ 265-267, pp. 456 et seq. 

44. Uncertainty. Express admissions and denials must 
be direct, precise, specific, and not argumentative, hypo- 
thetical, or in the alternative; accordingly, when. a pleader 
wishes expressly to admit or deny a portion only of a 
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paragraph he must recite that portion; except, that where 
a recited portion of a paragraph has been either admitted 
or denied the remainder of the paragraph may be denied 
or admitted without recital. 

Admissions or denials of allegations identified only by 
a summary or generalization thereof or by describing the 
facts alleged as "consistent" or "inconsistent" with 
other facts recited or referred to, are improper. 

See note to Eule 43, ante. 

Bills of Complaint 

45. Statement of facts and prayers for relief. The bill 
of complaint shall contain a statement of the facts con- 
stituting the cause of action, in accordance with these 
rules, and prayers for the relief sought. 

The form and manner of stating the bill in general is discussed in 1 
Whitehouse Eq. P., §§ 83-97, pp. 159 et seq.; prayers are discussed In 
§§ 117-122, pp. 218 et seq. As to formal parts of bill, see 3 Whitehouse Eq. 
P., Perm No. 17, p. 1971. As to omission of confederacy clause, etc., see 
2 Whitehouse Eq. P., § 2828. 

46. Separate causes of action. When separate causes 
of action are joined, the statement of the second shall be 
prefixed with the words "Second Cause of Action," and 
so on for the others; and the several paragraphs of each 
shall be numbered separately. 

See notes to Eules 19-29, ante. 

47. General relief. Eelief other than that prayed for 
may be given (without a prayer for general relief) to the 
same extent as if general or other relief had been prayed 
for. 

As to prayers for relief, see 1 Whitehouse Eq. P., §§ 117-122, pp. 218 
et seq., and particularly note 45, p. 220, to wiiich the above is additional. 

For a similar provision in the Massachusetts practice, see 2 Whitehouse 
Eq. P., § 1778. 

48. Bills of revivor or supplemental bills. Bills of 
revivor or supplemental bills shall not restate any of the 
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statements in the original suit unless the special circum- 
stances of the case require. 

Bills of revivor and supplemental bills, in general, are discussed in 1 
Whitehouse Eq. P., Chapter VI, pp. 249 et seq.; see particularly, as to 
form of such bills, § 134, p. 260, and § 138, p. 267, consistent with the 
above. As to bills of revivor and supplemental bills, see 2 Whitehouse Eq. 
P., §§ 2831-2833. As to formal parts of supplemental biUs, see 3 White- 
house Eq. P., Form No. 330, p. 2373. As to repetition in pleadings, see 
2 Whitehouse Eq. P., §§ 2684, 2685. 

The Answer 

49. Form, The answer must specifically admit, or 
deny, or explain, the material facts as stated in the bill 
of complaint unless the defendant has not knowledge or 
information sufficient to form a belief, and so states. 

No general denial of all the averments of the bill is per- 
missible. 

When several causes of action are stated in the biU of 
complaint, the answer must refer each defense to the 
cause of action to which it is pleaded. Thus, the state- 
ment should 'be headed "Defense to First Cause of 
Action," "Defense to Second Cause of Action," and 
so on. 

Answers, in general, are discussed in 1 Whitehouse Eq. P., Chapter 
XIII, pp. 447 et seq.; see particularly §§ 265-267, pp. 456 et seq. Por gen- 
eral provisions as to pleadings, see 2 Whitehouse Eq. P., §§ 2683-2686. 

This is practically merely declaratory of recognized principles governing 
good pleading and practice in equity. 

50. When to answer on oath. An answer to a bill of 
complaint, or to a counter-claim, need not be sworn to, 
unless the bill or counter-claim pray answer on oath. A 
sworn answer, when answer under oath is not prayed for, 
shall have the same effect now given by the Chancery act 
to an unsworn answer. 

See 1 Whitehouse Eq. P., § 269, pp. 463 et seq., and particularly notes 
54 p. 464, and 55, p. 465, consistent with the above. As to prayer for 
answer without oath, see 2 Whitehouse Eq. P., § 2450. 

51. Demurrers, pleas, and exceptions to answer. De- 
murrers, pleas and exceptions to answer are abolished. 
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Any pleading may be objected to, on motion, on the 
ground that it discloses no cause of action, defense, or 
counter-claim, respectively. 

On the hearing of such motion the court, in its discre- 
tion, may order the application to stand over until the 
hearing, and if the objection be to the bill or counter- 
claim, may require the same to be answered on such terms 
and conditions as may be ordered. 

Demurrers, in general, are discussed in 1 Whitehousa Eq. P., Chapter 
XI, pp. 390 et seq.; see particularly note 1, p. 390, to which the above is 
additional. Pleas, in general, are discussed in Chapter XII, pp. 425 et seq.; 
see particularly note 1, p. 425, to which the above is additional. Exceptions 
to answers are discussed in §§ 272-276, pp. 468 et seq., to which the above 
is additional. For provisions of former acts and rules relative to demurrers 
and exceptions, see 2 Whitehouse Eq. P., §§ 2451-2457, 2707-2711, 2829, 
2846. See also 3 "Whitehouse Eq. P., Form No. 405, p. 2419. 

This conforms to Federal Equity Rules 29 and 83. See 2 Whitehouse 
Eq. P., §§ 3907, 3911. 

While this rule abolishes demurrers, pleadings and exceptions to answers, 
therefore rendering the forms for these no longer applicable, nevertheless 
appropriate forms for motions in place of these pleadings are to be found 
in the Federal forms given in 3 Whitehouse Eq. P., Form No. 1186, p. 2954; 
No. 1180, p. 2855; No. 1167, p. 2947. 

52. Answer in lieu of plea. Every defense heretofore 
presentable by plea, shall be made in the answer, and 
may, in the discretion of the court, be heard and disposed 
of before the hearing of the principal case. The evidence 
necessary to determine the questions raised by such de- 
fense shall be taken as the court shall direct. 

Pleas, in general, are discussed in 1 Whitehouse Eq. P., Chapter XI, 
pp. 390 et seq.; see particularly §250, note 31, p. 436, to which the above 
is additional; see also § 261, pp. 448 et seq. 

This conforms to Federal Equity Rule 29. See 2 Whitehouse Eq. P., 
§ 3907. 

53. Same subject. If a defense be stated, which hereto- 
fore would have been the proper subject of a plea, the 
answer need not answer the allegations of the bill of com- 
plaint further than is necessary to support such defense. 
In such case, should the answer be found insufficient or 
untrue, the court may, in its discretion and on terms, per- 
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mit the defendant to answer the bill fully, or may take 
such other order or decree as may be just. 

See note to Eule 52, ante. 

Counter-Claim 

54. Cross bills are abolished. Any matter, being the 
proper subject of a cross bill under the existing practice, 
may be set up by counter-claim. A counter-claim may be 
stated in the answer, being introduced substantially thus: 

"By way of counter-claim against" (stating the parties 
against whom the counter-claim is made, and designating 
as "third parties" those not made parties in the bill of 
complaint). 

Gross bills, in general, are discussed in 1 Whitehouse Eq. P., §§ 141-142, 
pp. 269 et seq.; see particularly note 90, p. 273, to which the above is addi- 
tional. See also § 263, p. 453. As to answer by way of cross bUl, see 2 
Whitehouse Eq. P., §§ 2826-2830. 

This conforms to Federal Equity Bule 30. See 2 Whitehouse Eq. P., 
§ 3908. 

The provision renders inapplicable the form for cross bill given in 3 
Whitehouse Eq. P., Porm No. 342, p. 2384. 

This rule abolishing cross bills is a change in name only, since the tech- 
nical distinction between matter which can be properly set up in defense 
and that wliich was formerly required to be set up by a cross bill in order 
to obtain affirmative relief had already been abolished in New Jersey by 
Chancery Eule 206 (see 2 Whitehouse Eq. P., §2826). As to the con- 
struction which has been placed upon similar provisions in other jurisdic- 
tions, see 1 Whitehouse Eq. P., § 141, note 90. r 

55. Cross-action. A counter-claim is deemed to be a 
cross-action, and the rules respecting the form and man- 
ner of pleading the bill of complaint and answer, apply 
respectively to the counter-claim and the answer thereto. 

See note to Eule 54, ante. 

This conforms to Federal Equity Kule 30. See 2 Whitehouse Eq. P., 
§ 3908. 

56. Amount of recovery. If the amount found due to 
the defendant on the counter-claim exceed the amount 
found due to the complainant, the defendant shall have a 
decree for the excess. 

See note to Eule 54, ante. 

This conforms to Federal Equity Eule 30. See 2 Whitehouse Eq. P., 
§ 3908. 
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57. Counter-claim against co-defendant. When a co- 
defendant is made a party to a counter-claim a copy 
thereof shall be served upon him or his solicitor within 
five days after the same is filed. 

See note to Rule 54, ante. 

This conforms to Federal Equity Eule 30. See 2 Whitehouse Bq. P., 
§ 3908. 

Replication 

58. Replication — ^Form — New matter — Joining issue. 

The replication to an answer shall be substantially in the 
form stated in Schedule B. But, by leave of court, the 
replication may set up new matter to meet defenses not 
anticipated in the bill. Issue shall be deemed to be joined 
upon the new matter unless defendant, by leave of court, 
files a rejoinder. 

EeplicationSj in general, are discussed in 1 Whitehouse Eq. P., Chapter 
XVI, pp. 512 et seq.; see particularly note 2, p. 512, to which the above is 
in part additional and contra. See 2 Whitehouse Eq. P., § 2827; 3 White- 
house Eq. P., Form No. 511, p. 2489. 

The form for replication prescribed by this rule is substantially the 
same as that given in 3 Whitehouse Eq. P., Form No. 511, p. 2489. 

This rule differs from Federal Equity Eule 31 (2 Whitehouse Bq. P., 
§ 3909) in that the latter provides that in case of a counter-claim in the 
answer the plaintiff "shall reply." 

Objections to Pleadings 

59. Objections by motion. All objections to pleadings 
must be made by motion. 

Five days ' notice of such motion must be given within 
the time limited for filing and answering pleading, and 
the notice must state the particular grounds of objection. 
The notice suspends, until the motion is disposed of, the 
running of the time to answer or reply. 

Demurrers, in general, are discussed in 1 Whitehouse Eq. P., Chapter 
XI, pp. 390 et seq.; exceptions to pleadings are discussed in § 102, p. 196; 
§108, p. 200; §116, p. 216; §121, p. 227; §§272-276, pp. 468 et seq. 
Motions, in general, are discussed in Chapter X, pp. 378 et seq. See 2 
Whitehouse Eq. P., §§ 2835, 2707-2711. 
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Time for Filing Pleadings 

60. Filing the answer. If the defendant submit to 
answer, the answer or counter-claim shall be filed within 
twenty days after the return day of the subpoena, if 
service of the same shall have been made, or duly 
acknowledged, or within twenty days after filing defend- 
ant's signed appearance. 

The above modifies the New Jersey provision cited in 1 Whitehouse Eq. 
P., pp. 415, 466. See 2 Whitehouse Eq. P., § 2451. 

This conforms to Federal Equity Eule 12. See 2 Whitehouse Eq. P., 
§ 3890. 

61. Filing the replication. The replication shall be filed 
within ten days after the expiration of the time limited 
for filing the answer. Further pleadings, when allowed, 
shall be filed within ten days each after the other. 

The above modifies the New Jersey provision cited in 1 Whitehouse Eq. 
P., p. 516. See 2 Whitehouse Eq. P., § 2456. 

V. Other Subjects 

62. Interrogatories. When a cause is at issue between 
two or more parties, either of them may serve on the ad- 
verse parties, or any of them, written interrogatories 
upon any matter material to the issue, with a note at the 
foot thereof stating which of the interrogatories each of 
the parties is required to answer. 

"Written answer under oath to each interrogatory shall 
be served within ten days after service of the interroga- 
tories. The answers shall be strictly responsive. 

If the interrogatories are addressed to a corporation, 
the answers shall be made under the oath of such of the 
officers, agents or employees of the corporation as have 
personal knowledge of the facts, or custody of the books, 
records, or papers, a discovery of which is sought. 

The answers shall be evidence in the cause if offered 
by the party proposing the interrogatories, but not other- 
wise. 
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The court may amend, add to or strike out interroga- 
tories; or permit the answers to be corrected. 

Interrogatories, in general, are discussed in 1 Whitehouse Eq. P., § 83, 
note 7, pp. 160 et seq.; see p. 163 as to New Jersey Practice, which is 
modified by the above. See also Chapter XIX, ' ' Evidence, ' ' pp. 558 et seq,. 
See 2 Whitehouse Eq. P., §§ 2463, 2712. 

63. Discovery of documents. Any party may, without 
affidavit, apply for an order directing any other party to 
make discovery on oath, of the books, papers, or other 
documents, which are or have been in his possession or 
under his control, relating to any matter in question in 
the cause. The granting of the order shall be discretion- 
ary as to the whole or any part of the discovery applied 
for. 

See 1 Whitehouse Eq. P., §§ 341-343, pp. 564 et seq.; 2 Whitehouse Eq. 
P., §§ 2664, 2669, 2670. 

64. Admissions. Any party may call upon any other 
party, by written notice to admit (but only for the pur- 
poses of the cause) the existence, due execution, signing 
or mailing of any document; and to admit any other 
specific fact relevant to the issue. 

In case of refusal or neglect to make such admission 
within five days after service of the notice, the reasonable 
expense of proving the same (to be taxed by the court) 
shall be paid by the party so notified, whatever the result 
of the trial may be, unless the court shall consider the 
neglect or refusal to have been reasonable. 

The court may, on terms, allow any party to amend or 
withdraw his admission. 

See 1 Whitehouse, §§ 336, 337, pp. 558 et seq. 

This conforms to Federal Equity Eule 58. See 2 Whitehouse Eq. P., 
§ 3936. 

65. Affidavits. Affidavits shall run in the first person, 
and shall be divided into paragraphs numbered consecu- 
tively, each of which shall be confined as nearly as prac- 
ticable, to a distinct portion of the subject. 
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SCHEDULE B 
Forms 

No. 1. Subpoena to Answee 

(L. S.) New Jersey, to wit: The State of New Jersey 
to 

Greeting: Whereas a bill of complaint has lately been 
exhibited against you in our Court of Chancery by 

to be relieved touching 

the matters therein contained ; 

Therefore we command you, if you intend to make a 
defense, that you file an answer to said bill in the office 
of the Clerk of our said Court at Trenton, on or before 

the expiration of twenty days from and after the 

day of (return day) , and in de- 
fault thereof such order or decree will be made against 
you as the Court shall think equitable and just. 

Witness, his Honor, Edwin Robert Walker, Chancellor 

of our said State, at Trenton, the day of 

in the year of our Lord, one thousand nine hundred 

and 

Sol'r. 

Clerk. 



No. 2. Bill to Poeeclose 

In Chancery of New Jersey 

To the Honorable Edwin Robert Walker, Chancellor of 
the State of New Jersey: 

The complainant, John Doe, of Newark, New Jersey, 
respectfully shows that: 

1. On March 1, 1910, Richard Roe, being indebted to 
James Stiles in the sum of $1,000, executed to him a bond 
of that date to secure that sum, payable on March 1, 1915, 

Wbltehouse Supp.— 8 
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with interest at the rate of six per centum per anmam, 
payable half yearly from the date of the bond. 

2. To secure payment of the bond, said Roe, and Anna, 
his wife, executed to said Stiles a mortgage of even date 
with the bond; and thereby conveyed to him, in fee, the 
land hereinafter described, on the express condition that 
such conveyance should be void if payment should be 
made according to the terms of the bond. Which mort- 
gage, having been first duly acknowledged, and the cer- 
tificate of acknowledgment duly endorsed thereon was 

recorded in the Register's office of County, 

in Book 200 of Mortgages, page 50. 

3. The mortgaged premises are described as follows: 
(Copy the description from the mortgage.) 

4. Both bond and mortgage contained an agreement 
that if any installment of interest should remain unpaid 
for 30 days after the same should fall due, then the whole 
principal siim, with all unpaid interest, should, at the 
option of the mortgagee, his representatives or assigns, 
become immediately due. 

5. The mortgage also contained an agreement that the 
mortgagor, his heirs and assigns, would keep the build- 
ings on the mortgaged premises insured against loss or 
damage by fire in a sum not less than the principal of the 
mortgage debt, and would assign the policy of insurance 
to the mortgagee, his representatives or assigns; and in 
default of so doing that the mortgagee, his representa- 
tives or assigns, should be entitled to effect such insur- 
ance, and the premiums paid for the same by the 'mort- 
gagee, or his assigns, with interest at six per centum per 
annum, should be a lien on said laud added to the amount 
of the mortgaged debt and secured by the mortgage. 

6. In May, 1910, said James Stiles died leaving a will, 
wherein he appointed John Smith executor thereof. The 
will, on June 10, 1910, was admitted to probate by the 

surrogate of County and letters testamentary 

thereon were issued by him to said Smith. 
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7. By written assignment, dated September 7, 1910, 
said Smith, as executor as aforesaid, assigned said bond 
and mortgage to complainant; which, assignment is in 
complainant's possession, but has not been recorded. (Or, 
which assignment was recorded in the Eegister's office of 

County, in Book of Assignments of 

Mortgage, page ) 

8. On May 1, 1913, Eichard Doe and Aima, his wife, 
conveyed said land, by deed of that date, to John Brown, 
in fee; which deed was on May 2, 1913, recorded in the 

Eegister's office of County, in Book 

of Deeds, page 

Any interest which said Brown has in said land, is sub- 
ject to the lien of complainant's mortgage. 

9. Said Brown is married, and his wife 's name is Sarah. 
Any claim or interest she may have, by way of inchoate 
right of dower, or otherwise, is subject to complainant's 
mortgage. 

10. On June 10, 1913, John Brown and his wife mort- 
gaged said land to James Jones for $500, which mortgage 
was, on that day, recorded in the Eegister's office of said 
County in Book of Mortgages, page 

Any interest which said Jones may have in said lands 
is subject to the lien of complainant's mortgage. 

11. On September 1, 1913, one-half year's interest fell 
due on complainant's bond and mortgage, and remained 
unpaid for more than 30 days thereafter, and no part 
thereof has yet been paid. Complainant has elected that 
the whole principal sum with all unpaid interest shall be 
now due. 

12. John Brown failed to keep the buildings on said 
land insured against loss or damage by fire in any sum; 
and on October 1, 1913, complainant caused the same to 

be insured in the Insurance Company in the 

sum of $1,000, for one year, and paid the sum of $ 

for insurance premium thereon; which smn, with interest 
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at the rate of six per centum per annum, is a lien on said 
premises added to the amount of the mortgage debt and 
secured by complainant's mortgage, and is prior, to the 
lien of the mortgage of said Jones. 

13. Said Eichard Eoe and John Brown, or one of them 
has always been in possession of the mortgaged premises. 

14. The whole amount of principal, with interest 
thereon, from March 1, 1913, is due upon complainant's 
bond and mortgage. 

Complainant is without adequate remedy in the courts 
of law, and therefore prays — 

1. That John Brown and Sarah, his wife, and said 
James Jones, who are the defendants to this suit, may 
answer this bill of complaint without oath (if answer 
under oath is required, omit the words "without oath") 
and each statement therein made : 

2. That an account may be taken of the amount due on 
complainant's mortgage: 

3. That the defendants, or one of them may be decreed 
to pay complainant the amount so found due, with inter- 
ests and costs, by a short day, to be appointed by this 
Court; and that in default of such payment, they, and 
each of them, be debarred and foreclosed of all equity of 
redemption in said lands : or 

4. That a decree may be made for the sale of the mort- 
gaged premises to raise and pay to the complainant the 
amount so found due on his mortgage, with interest and 
costs : 

5. That a writ of subpoena may issue, commanding 
said defendants to answer this bill of complaint and to 
abide by such decree as this court may make in the 
premises. 

Solicitor and Counsel with Complainant. 

See 3 Whitehouse E'q. P., Form No. 77, p. 2019. 
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No. 3. Answer in Lieu of Plea 
In Chancery of New Jersey 
John Doe, 



Complainant, 
vs. 
John Brown and Others, 

Defendants. 



On Bill. 

Answer in lien of plea. 



The answer of the defendants, John Brown and Sarah, 
his wife, in lieu of plea. These defendants, answering the 
bill of complaint, say that: 

On September 29th, 1913, at complainant's office in 
Newark, within 30 days after the half year's interest, 
mentioned in the bill of complaint, fell due, this defend- 
ant, John Brown, tendered to the complainant the simi of 
$30 in payment of the said half year's interest, but com- 
plainant refused to accept the same. 

Solicitor of Defendants, John Brown and Sarah Brown. 

This form merely provides a supplementary form in addition to those 
given in this work. See 3 Whitehouse Eq. P., Form No. 458, p. 2442. 

No. 4. Answer and Countek-Claim to a Bill to Fore- 
close 

(See Form No. 2) 

(Title as in No. 3) 

The answer of the defendants, John Brown, and Sarah, 
his wife, and the counter-claim of John Brown against 
the complainant, John Doe, and Jane, his wife. 

These defendants, John Brown and Sarah, his wife, 
answering the bill of complaint, say that : 

1. Paragraphs 1 to 6 inclusive, are admitted. 

2. These defendants have no knowledge or information 
sufficient to form a belief as to the statements in para- 
graph 7. 
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. 3. Paragraphs 8 to 13, inclusive, are admitted. 

4. Paragraph 14 is denied. 

5. On September 29, 1913, at complainant's office in 
Newark, within 30 days after the half year's interest, 
mentioned in the bill of complaint, fell due, this defend- 
ant, John Brown, tendered to the complainant the sum 
of $30 in payment of the said half year's interest, but 
complainant refused to accept the same. ^ 

By way of counter-claim against complainant and Jane 
Doe, his wife, the defendant, John Brown, says that: 

1. On December 1, 1910, this defendant appointed the 
complainant manager of a farm known as "The Oaks," 

in the township of in County at 

an agreed compensation of 25 per centum of the net in- 
come to be obtained from the same. 

2. Complainant accepted the appointment and man- 
aged said farm for the period of two years from Decem- 
ber 1, 1910, and during all that time produced and sold 
crops and live stock upon and from the farm, and received 
for the samfe large sums, the amount of which are un- 
known to these defendants. 

3. On December 1, 1912, this defendant discharged com- 
plainant because complainant refused to account for the 
income received by him from the farm. 

4. Complainant has always refused to pay this defend- 
ant any part of the income received by him from the 
farm, and has always refused to account for the same, 
although this defendant has frequently requested him to 
account. 

5. Complainant, and Jane Doe, his wife, claim that he 
accepted said management under an alleged agreement, 
made by this defendant with complainant and with said 
Jane (who is a daughter of this defendant) whereby (as 
alleged by them) this defendant, in consideration of affec- 
tion for his said daughter and of complainant's promise 
to pay to her for her own use a certain percentage of the 
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net income from the farm, agreed to permit them to 
occupy and use said farm rent free. 

But this defendant denies that any such agreement was 
ever made. 

This defendant, therefore, prays: 

1. That this complainant, John Doe, and Jane, his wife, 
may answer this counter-claim without oath (if answer 
under oath is desired omit the words "without oath") 
and each statement herein made. 

2. That said complainant may be decreed to account 
for all money received by him from the income of said 
farm. 

3. That complainant may be decreed to pay to this de- 
fendant, John Brown, the amount found due on said ac- 
counting; or, 

4. If the court shall find that the principal of complain- 
ant 's mortgage is now due, then that amount so to be 
found due this defendant on such accounting may be cred- 
ited on the said mortgage debt; and if the amount so 
found due this defendant shall exceed the amount of said 
mortgage debt, then that the complainant may be decreed 
to pay to this defendant the excess. 

Solicitor of Defendants, John Brown and Sarah, his wife. 

See 2 Whitehouse Eq. P., § 2826. This, form is simply a supplementary 
form additional to those set out in 3 Whitehouse Eq. P. 

No. 5. Replication 
(Title as in No. 3) 

The complainant joins issue on the answer of the de- 
fendant. 

If complainant desire, and be entitled to, a jury trial 
upon any issue raised in the answer, add: Complainant 
demands a jury trial upon the question (stating the ques- 
tion). 
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The replication to an answer containing a connter- 
claim shall after the joinder of issue, continue as follows : 

As to the counter-claim contained in said answer com- 
plainant says (continuing to answer counter-claim in 
numbered paragraphs). 

Solicitor of Complainant. 

See 2 Whitehouse Eq. P., § 2827; 3 Whitehouse Eq. P., Form No. 511, 
p. 2489. 

No. 6. Special Replication Setting Up New Matteb 

In reply to the defense stated in paragraphs 

and of the answer and not anticipated in the bill 

of complaint, complainant, by leave of court, says that 
(stating the new matter in numbered paragraphs). 

Complainant joins issue upon the remainder of the 
answer. 



Solicitor of Complainant. 
Approved March 30, 1915. 

New Jeesey Laws, 1915, Chapter 13 

An act to amend the title and body of an act entitled 
"An act to provide for the transfer of causes by and be- 
tween the Court of Chancery and the Supreme Court, or 
Circuit Courts, or Courts of Common Pleas. ' ' Approved 
March twenty-eight, one thousand niae hundred and 
twelve. 

1. Amendment of title. Amend the title to read as 
follows : An act to provide for the transfer of causes by 
and between the Court of Chancery and the Supreme 
Court, or Circuit Courts, or Courts of Common Pleas ; and 
for the practice upon appeal where no such transfer has 
been made. 
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2. When transfer made — Entry of decree in proper 
court. Such transfer may be made at any stage of the 
proceedings and upon, or without, application, and sub- 
ject to rules, or the special orders, of court ; and upon an 
appeal being taken in any such cause that had not been 
so transferred the Appellate Court may, subject to rules', 
hear and decide such appeal and direct the appropriate 
decree or judgment pronounced thereon to be entered in 
the court to which such cause ought to have been trans- 
ferred. 

See 2 Whitehouse Eq. P., § 2587. See discussion of charges from law to 
equity and vice versa, 1 Whitehouse Eq. P., §§ 317-320, pp. 538 et seq. 

3. Rules. Eules for such transfers from the Court of 
Chancery shall be made by that court; rules for such 
transfers from the other courts shall be made by the' 
Supreme Court ; and rules for the transfer of causes after 
decision on appeal in cases where such transfer ought to 
have been previously made, shall be made by the Court 
of Chancery and the Supreme Court, respectively. 

Siee 2 Whitehouse Eq. P., § 2588. See notes to § 2, ante. 

New Jeesey Laws, 1915, Chapteb 40 

A supplement to an act entitled "An act respecting the 
Court of Chancery" (Revision of 1902), approved April 
third, one thousand nine hundred and two. 

1. Description of married man whose Christian name 
unknown. In any suit commenced in the Court of Chan- 
cery wherein it shall be thought necessary or proper to 
make the husband of any married woman a party, and it 
shall appear by affidavit of the complainant, or his 
solicitor, that notwithstanding inquiry has been made 
therefor, the Christian name of the husband of said mar- 
ried woman cannot be ascertained, it shall be lawful and 
sufficient to designate the husband of any such married 
woman, by the surname of said wife as appears of record 
or otherwise, as Mr , husband of ; 
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and it shall be lawful for any such husband of said mar- 
ried woman so designated in any suit, to plead, answer or 
demur, either by the name by which he shall have -been 
made a party, or by his own Christian name, but if by the 
latter, he shall also state the name by which he was made 
a party. 

2. Any and all proceedings had or taken in any suit 
against said husband of said married woman, who shall 
have been made a party as aforesaid, shall be as valid, 
binding and conclusive in all respects as they would have 
been had he been made a party by his own Christian 
name. 

3. The service of process and order of publication shall 
be the same as now provided for by the act to which this 
is a supplement and the rules of the Court of Chancery of 
New Jersey. 

4. This act shall be deemed a public act and take effect 
immediately. 

See 2 Whitehouse Eq. P., § 2440. 
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93 

pro confesso on sham defense, p. 
86 
Decree pro Confesso 

when sham defense entered, p. 86 
Dependants 

alternative parties, p. 91 

who may be made, p. 90 
Defense 

inconsistency of, p. 98 

sham defense, p. 86 
Definition 

"may," pp. 85, 89 

"plead, answer or demur," p. 85 

"rules," p. 85 

"transactions," p. 94 
"Demur" 

definition, p. 85 
Dbmurreb 

abolition of, p. 101 
Denials 

evasive statements, p. 99 

statements in pleadings, p. 99 
Discovert of Documents 

provisions for, p. 106 
Divorce 

joinder of causes of action, p. 94 

pleading in suits for, p. 96 
Documents 

annexing copies to pleadings, p. 
98 

discovery of, p. 106 

service of copies, p. 99 

EXCBIPTION TO ANSVTEK 

abolition of, p. 101 
Execution 

issue on several decrees, p. 93 
Executor 

as party, p. 91 

joinder of claim by or against, p. 
93 



Extension of Time 

provision for, p. 89 
Piling Pleadings 

time for, p. 105 

PORECLOSURE 

bill to foreclose, p. 107 
Porms 

answer, p. 101 

answer in lieu of plea, p. Ill 

biU to foreclose, p. 107 

counter-claim to bill to foreclose, 
p. Ill 

pleadings, general requirements as 
to, p. 96 

replication, pp. 104, 113 

requirements as to use, p. 89 

special replication setting up new 
matter, p. 114 

subpoena to answer, p. 107 
Hearings 

separate hearings, pp. 91, 95 
Heir 

when not necessary party, p. 91 
Husband and Wife 

description of married m£|,n whose 
Christian name unknown, p. 115 

joinder of claim by or against, p. 
94 
Injunction 

writ on issue of, p. 87 
Interrogatories 

provisions for, p. 105 
Issue 

joining on replication, p. 104 
Issue to Jury 

provisions as to, p. 87 
' Joinder of Causes of Action 

provision for, p. 93 
Joinder of Parties 

see Parties 
Joint and Several Demands 

parties, p. 90 
Joint Claims 

joinder of, p. 94 
Jurisdiction 

retention on jury trial in court of 
law, p. 87 
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Jury Teial 

provision as to, p. 87 

waiver of right to, p. 87 
"May" 

definition, pp. 85, 89 
Motion 

objections to pleading, p. 104 
Name 

description of married man whose 
Christian name unknown, p. 115 
Notice 

objections to pleadings, p. 104 
Oath 

verification of answer, p. 101 
Parties 

addition of, p. 92 

alternative, parties in, p. 91 

bringing in, p. 92 

complainant, p. 90 

decree for or against, p. 93 

defendants, who may be made, p. 
90 

description where Christian name 
unknown, p. 115 

heir, when not necessary party, 
p. 91 

joining separate causes of action, 
p. 94 

joint and several demands, p. 90 

personal representatives, p. 91 

provisions as to, p. 89 

refusal to join as complainants, 
p. 90 

rules as to, p. 85 

striking out, p. 92 
Personal Eepresentatives 

as parties, p. 91 

joinder of claims by or against, 
p. 93 
Pleading 

abolition of, p. 101 

admission, p. 99 

admission by failure to deny, p. 
97 

alternative statement, p. 98 

amendment of objection to plead- 
ings, p. 98 



Pleading — Cont. 

annexing copies of documents, 

p. 98 
answer, pp. 101-103 
answer in Ueu of plea, p. 101 
answer in lieu of plea, form of, 

p. Ill 
answer to biU to foreclose, form 

of, p. Ill 
bills of complaint, p. 100 
biUs of revivor, p. 100 
counter-claim, pp. 103-104 
counter-claim to biU to foreclose, 

form of, p. Ill 
cross-actions, p. 103 
cross-bills, abolished, p. 103 
description of married man whose 

Christian name unknown, p. 115 
demurrer abolished, p. 101 
denials, p. 99 
divorce suits, p. 96 
evasive statement, p. 99 
exceptions to answer abolished, 

p. 101 
form of answer in lieu of, p. Ill 
form of pleadings, p. 96 
general provisions as to, pp. 96- 

105 
general relief, omission of prayer 

for, p. 100 
impertinence, p. 98 
inconsistency, p. 98 
legal effect, pleading according 

to, p. 98 
numbering causes of action, p. 

100 
objectionable pleading, p. 98 
objections to, p. 104 
obscurity, p. 98 
particulars, when to be pleaded, 

p. 96 
pleas abolished, p. 101 
prayers for relief, p. 100 
refusal to join, p. 90 
repetition, pp. 97, 98 
replication, p. 104 
rules as to, p. 85 
scandal, p. 98 
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Pleading — Cont. 

statement of facts in, pp. 97, 100 

supplemental bills, p. 100 

supplemental pleadings, p. 99 

time for filing, p. 105 

tmeertainty, p. 99 

untrue statements in pleadings, 
p. 97 
Pbatee fob Relief 

omission in pleading, p. 100 

requirements as to, p. 100 
Pkocedtjbe 

amendment of mistake in, p. 86 
Peocess 

provisions as to, p. 89 
Pro Conpesso Decree 

sham defense entered, p. 86 
Questions of Law 

determination by court, p. 87 
Repealing Clause 

acts repealed, p. 88 
Replication 

form of, pp. 104, 113 

joining issue on, p. 104 

provision for, p. 104 

special replication setting up new 
matter, form of, p. 114 

time for filing, p. 105 
Rules 

as to pleading, pp. 96-105 

definition, p. 85 

power to make, p. 88 

suspension of, p. 89 

text of, pp. 89-106 
Scandal and Impertinence 

otjeetion to pleading, p. 98 
Separate Hearings 

provision for, pp. 91, 95 



Setting Up New Matter 

form of special replication, p. 114 
Several Liability 

joinder of claims, p. 94 
Sham Defense 

striking out, p. 86 
Special Replication 

form of, p. 114 
Statement of Facts 

making in pleading, p. 100 
Striking Out Parties 

power of court, p. 92 
Sdbpcena to Answer 

form of, p. 107 
Supplemental Bills 

provisions for, p. 100 
Supplemental Pleadings 

provision for, p. 99 
Sworn Answer 

when necessary, p. 101 
Time 

extension of, p. 89 

filing pleadings, p. 105 
Title 

amendment of, p. 114 

short title, p. 85 
' ' Transaction ' ' 

■ definition, p. 94 
Transfer of Causes 

provisions as to, p. 115' 
Trial 

jury trial, provision for, p. 87 
Trustees in Bankruptcy 

joinder of claims by, p. 93 
Writs 

injunction, no writ on issue, p. 87 
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